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Fou udicial District Court - Elmore County 
ROA Report 
Case: CV-2013-0000788 Current Judge: Lynn G Norton 
Troy Dwayne Payne, Plaintiff vs State Of Idaho, Defendant 
User: HEATHER 
Troy Dwayne Payne, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
8/22/2013 NCPC JACKIE New Case Filed - Post Conviction Relief Lynn G Norton 
APER JACKIE Subject: Payne, Troy Dwayne Appearance Lynn G Norton 
Michael G. Brady 
AFFD JACKIE Affidavit of Facts in Support of Petition for Lynn G Norton 
Post-Conviction Relief 
AFFD JACKIE Affidavit of Erika Junger Lynn G Norton 
MOTN JACKIE Motion Requesting the Court Take Judicial Notice Lynn G Norton 
APER HEATHER Other party: State of Idaho Appearance Elmore Lynn G Norton 
County Prosecuting Atty 
9/16/2013 MISC DONNA States Answer To Petition For Post Conviction Lynn G Norton 
Relief 
MOTN HEATHER Respondent's Motion to Strike Affidavit of Erika Lynn G Norton 
Junger 
9/23/2013 ORDR HEATHER Order for Waiver of Attorney/Client Privilege Lynn G Norton 
SCHE HEATHER Scheduling Order Lynn G Norton 
ORDR HEATHER Order of Judicial Notice Lynn G Norton 
10/17/2013 MOTN HEATHER Motion for Summary Dismissal of Troy Payne's Lynn G Norton 
Petition for Post-Conviction Relief 
11/5/2013 OBJC HEATHER Objection to and Motion to Strike State's Motion Lynn G Norton 
for Summary Dismissal and Petitioner's Request 
for Evidentiary Hearing on Troy Payne's Petition 
for Post Conviction Relief 
11/19/2013 MISC HEATHER State's Response to Petitioner's Objection to and Lynn G Norton 
Motion to Strike State's Motion for Summary 
Dismissal 
12/3/2013 ORDR HEATHER Order Denying Motion to Strike Motion for Lynn G Norton 
Summary Dismissal 
12/27/2013 OBJC HEATHER Objection to Motion for Summary Dismissal Lynn G Norton 
1/13/2014 MISC HEATHER Response to Petitioner's Objection to Motion for Lynn G Norton 
Summary Dismissal 
2/25/2014 ORDR HEATHER Order for Summary Dismissal Lynn G Norton 
JDMT HEATHER Final Judgment Lynn G Norton 
CDIS HEATHER Civil Disposition Entered entered for: State of Lynn G Norton 
Idaho, Other Party; Payne, Troy Dwayne, Subject. 
Filing date: 2/25/2014 
STAT HEATHER STATUS CHANGED: Closed Lynn G Norton 
3/19/2014 NTOA HEATHER Notice Of Appeal Lynn G Norton 
APSC HEATHER Appealed To The Supreme Court Lynn G Norton 
APDC HEATHER Appeal Filed In District Court Lynn G Norton 
STAT HEATHER STATUS CHANGED: Reopened Lynn G Norton 
MOTN HEATHER Motion to Withdraw as Counsel of Record and Lynn G Norton 
Appoint State Appellate Public Defender 
Date: 3/13/2015 
Time: 10:12 AM 
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Case: CV-2013-0000788 Current Judge: Lynn G Norton 
Troy Dwayne Payne, Plaintiff vs State Of Idaho, Defendant 
Troy Dwayne Payne, Plaintiff vs State Of Idaho, Defendant 
Date 
3/19/2014 
7/18/2014 
Code 
AFFD 
ORDR 
User 
HEATHER 
HEATHER 
Affidavit of Troy Payne 
Order Allowing Counsel to Withdraw and 
Appointing State Appellate Public Defender 
User: HEATHER 
Judge 
Lynn G Norton 
Lynn G Norton 
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BRADYLAW,CHARTERED 
Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
Attorneys for Petitioner Troy Dwayne Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
\\ ! 3 
TROYDWAYNEPAYNE, 
Petitioner, 
Case No. C.\/ • ,20\3, .... :Jg~ 
PETITION FOR POST-CONVICTION 
RELIEF 
V. 
STATE OF IDAHO, ORIGINAL 
Respondent. 
Petitioner, Troy Dwayne Payne, by and through Eric D. Fredericksen, an associate 
attorney at Brady Law, Chartered, hereby petitions this Honorable Court for post-conviction 
relief from this Court's Judgment, Suspended Sentence, Order of Probation and Commitment 
issued on May 4, 2011, in State of Idaho v. Troy Dwayne Payne, Elmore County Case No. CR-
2009-6066 
This Court has jurisdiction over the action pursuant to I.C. § 19-4901 et seq.; Idaho 
Criminal Rule (I.C.R.) 57; and Article I, Sections 1 and 5 of the Idaho Constitution. Mr. Payne 
relies on Article I, §§ I and 5 of the Idaho Constitution, the Due Process Clause of the 
PETITION FOR POST-CONVICTION RELIEF - Page 1 
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LYNN G NORTON 
I 
Fourteenth Amendment, the Sixth Amendment of the United States Constitution, and Idaho Code 
§§ 19-2132 and 18-201 support of this Petition for Post-Conviction Relief (hereinafter Petition). 
I. BACKGROUND (I.C.R. 57(a)(l) through (a)(6), (a)(8)) 
A. Mr. Payne is not currently in the custody of the Idaho Department of Correction 
but on supervised probation with the District 4 Mountain Home Office; 
B. Judgment and sentence were pronounced by the Honorable Richard Greenwood, 
District Judge of the Fourth Judicial District of the State of Idaho, in Elmore County, Mountain 
Home, Idaho; 
C. Mr. Payne stands convicted in Elmore County Case No. CR-2009-6066 of 
possession of a controlled substance, LC.§ 37-2732(c)(l); 
D. Mr. Payne was convicted at the conclusion of a trial in the matter; 
E. This Court pronounced sentence on April 18, 2011 and entered Judgment, 
Suspended Sentence, Order of Probation and Commitment on May 4, 2011; 
F. This Court imposed a suspended unified sentence of seven years, with three years 
fixed, upon Mr. Payne, and placed him on probation for seven years; 
G. Mr. Payne filed a timely Notice of Appeal; and 
H. Mr. Payne's conviction and sentence were affirmed by the Idaho Court of 
Appeals on August 2, 2012 in State of Idaho v. Troy Dwayne Payne, 2012 Unpublished Opinion 
No. 573 (Ct. App. 2012) (hereinafter, Opinion); 
I. Mr. Payne filed a Petition for Review, which was denied by the Idaho Supreme 
Court; 
J. The Idaho Supreme Court issued the Remittitur on August 30, 2012; 
K. Other than the referenced direct appeal, Mr. Payne has not filed any other 
petitions in state or federal courts seeking habeas corpus or post conviction relief. 
II. GROUNDS FOR RELIEF (I.C.R. 57 (a)(7), (a)(9)) 
Mr. Payne's conviction was obtained in violation of Article I, §§ 1 and 5 of the Idaho 
Constitution, the Due Process Clause of the Fourteenth Amendment, the Sixth Amendment of 
the United States Constitution, and Idaho Code §§ 19-2132 and 18-201. Because Mr. Payne's 
PETITION FOR POST-CONVICTION RELIEF - Page 2 
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involves allegations that his trial counsel was ineffective representing him, the standard 
governing ineffective assistance of counsel claims is integral to Mr. Payne's Petition. 
The Sixth Amendment right to counsel guarantees a criminal defendant effective 
assistance of counsel. Strickland v. Washington, 466 U.S. 668, 685-686 (1984). Idaho has 
adopted the Strickland two-prong test in evaluating whether a criminal defendant was denied the 
right to the effective assistance of counsel. Dunlap v. State, 141 Idaho 50, 59 (2004). 
Specifically, a defendant must prove counsel's performance was deficient and counsel's deficient 
performance prejudiced his case. Id. To show deficient performance, a defendant must 
demonstrate that his attorney's representation fell below an objective standard ofreasonableness. 
Id. To show prejudice, the defendant must show a reasonable probability that, but for the 
attorney's deficient performance, the outcome of the trial would have been different. Id. A 
defendant must prove his claims by a preponderance of the evidence. Id. at 56. When assessing 
the reasonableness of counsel's decisions, this Court owes deference to counsel's strategic 
decision; however, "[t]he relevant question is not whether counsel's choices were strategic, but 
whether they were reasonable." Roe v. Flores-Ortega, 528 U.S. 470, 481 (2000) (citation 
omitted). 
Mr. Payne alleges his claims of ineffective assistance of counsel satisfy both prongs of 
the Strickland analysis, specifically, that the claims show (1) a deficiency in trial counsel's 
performance, and (2) that the deficient performance prejudiced Mr. Payne. See generally 
Strickland, 466 U.S. at 687. 
A. Trial Counsel Rendered Ineffective Assistance of Counsel By Failing To Raise As 
An Affirmative Defense And Request A Jury Instruction On The Defense Of 
"Innocent Possession" Or "Temporary Possession" 
Mr. Payne asserts that his trial counsel rendered ineffective assistance of counsel by 
failing to first present the affirmative defense of "innocent possession" or "temporary 
possession," and secondly, by failing to submit a jury instruction to the district court on the 
aforementioned affirmative defense. At trial, Mr. Payne testified that an individual pulled him 
over to talk, stated that the individual was not aware that a go-cart he had recently acquired 
actually belonged to Mr. Payne and that he would do what he could to get it back, and then threw 
a black container into Mr. Payne's car saying, "In the meantime." (Tr., p.196, L.4 - p.198, 
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18.) Mr. Payne realized that the substance in the black container was probably 
methamphetamine and promptly went to the residence of a police officer, Officer Barclay, to tum 
over the substance. (Tr., p.199, L.7 - p.201, L.7.) He knew he was near a drug officer's house 
so he drove the few blocks to get there. (Tr., p.199, L.23 - p.201, L.7.) Mr. Payne then went to 
the door, contacted Officer Barclay, and handed him the methamphetamine, but did not want to 
provide information about where he had obtained it. (Tr., p.201, L.3 p.206, L.16.) Mr. Payne 
testified that he went directly to Officer Barclay's house after having the black container thrown 
into his car, that it took no more than five minutes, and that he was too afraid to stop anywhere 
on his way there because he just wanted to get the drugs away from him. (Tr., p.221, L.21 -
p.222, L.8.) 
At trial, defense counsel stated that Mr. Payne planned on presenting a defense that he 
did not intend to possess the methamphetamine and possessed it for the sole purpose of 
delivering it to the police. (Opinion, p.2.) Trial counsel, however, never requested any specific 
jury instructions related to Mr. Payne's defense. Mr. Payne asserts that trial counsel was 
ineffective by failing to argue and submit jury instructions for the affirmative defense of 
"'innocent possession' or 'temporary possession' in which a person who possesses illegal 
contraband may escape liability when the contraband was obtained innocently and held with no 
illicit purpose, and the possession was fleeting because the person took reasonable, prompt, and 
adequate steps either to abandon or destroy the contraband or deliver it to the authorities." 
(Opinion, p.5 citing United States v. Johnson, 459 F.3d 990, 993 (9th Cir. 2006); People v. 
Hurtado, 54 Cal. Rptr. 2d 853, 855-856 (Cal. Ct. App. 1996); Logan v. United States, 402 A.2d 
822,825 (C.C. 1979); Commonwealth v. Adkins, 331 S.W.3d 260, 263-264 (Ky. 2011); People v. 
Dupree, 788 N.W.2d 399, 409 (Mich. 2010); People v. Williams, 409 N.E.2d 1372, 1373 (N.Y. 
1980); State v. Miller, 193 P.3d 92, 97 (Utah 2008).) 
Accordingly, trial counsel for Mr. Payne rendered deficient performance by failing to 
raise that defense of "innocent possession" or "temporary possession," and had said defense been 
raised and the jury been properly instructed, the outcome of Mr. Payne's case would have been 
different, as he likely would have been acquitted. 
PETITION FOR POST-CONVICTION RELIEF-Page 4 
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B. Alternatively, Did Appellate Counsel For Mr. Payne Render Ineffective 
Assistance On Appeal By Failing To Argue That The Jury Should Have Been 
Instructed On The Affirmative Defense Of "Innocent Possession" Or "Temporary 
Possession" 
Alternatively, Mr. Payne's appellate counsel was ineffective for failing to argue on 
appeal that the district court erred by failing to instruct the jury on the affirmative defense of 
"innocent possession" or "temporary possession." A defendant's right to present a meaningful 
defense is rooted within the Due Process Clause of the Fourteenth Amendment and the Sixth 
Amendment of the United States Constitution. Crane v. Kentucky, 476 U.S. 683 (1986). A 
judge has an affirmative duty to instruct the jury on "all matters of law necessary for their 
information." Idaho Code § 19-2132(a). This is because "a defendant is entitled to an 
instruction as to any recognized defense for which there exists evidence sufficient for a 
reasonable to find in his favor." Mathews v. United States, 485 U.S. 58, 63 (1988). Thus, 
Mr. Payne contends that his appellate attorney rendered deficient performance by failing to argue 
on appeal that the district court erred by failing to instruct the jury on the affirmative defense of 
"innocent possession" or "temporary possession" and had said argument been made, Mr. Payne's 
conviction would likely have been vacated. 
C. Trial Counsel Rendered Ineffective Assistance of Counsel By Failing To Raise As 
An Affirmative Defense And Request A Jury Instruction The Defense Of 
"Misfortune Or Accident" Pursuant To Idaho Code§ 18-201(3) 
As is set forth above, it was Mr. Payne's defense at trial that he did not have the intent to 
possess the methamphetamine for personal use, but only possessed it long enough to tum it over 
to law enforcement for disposal. However, defense counsel for Mr. Payne did not articulate a 
cognizable legal affirmative defense or request a jury instruction in support of any defense. 
Mr. Payne asserts that trial counsel rendered ineffective assistance of counsel by failing to raise 
and request jury instructions for the affirmative defense of "misfortune or accident" pursuant to 
LC.§ 18-201(3). Idaho Code§ 18-201 provides: All persons are capable of committing crimes, 
except those belonging to the following classes: 
1. Persons who committed the act or made the omission charged, under an 
ignorance or mistake of fact which disproves any criminal intent. 
2. Persons who committed the act charged without being conscious thereof. 
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3. Persons who committed the act or made the omission charged, through 
misfortune or by accident, when it appears that there was not evil design, 
intention or culpable negligence. 
4. Persons (unless the crime be punishable with death) who committed the 
act or made the omission charged, under threats or menaces sufficient to 
show that they had reasonable cause to and did believe their lives would 
be endangered if they refused. 
LC. § 18-201. Under I.C. § 18-201(3), Mr. Payne was not a person capable of committing a 
crime as he committed the act of possessing methamphetamine through the misfortune of having 
the substance thrown to him, although he did not want it and was intent on turning it over to law 
enforcement for disposal. As the Idaho Court of Appeals observed in Mr. Payne's Opinion on 
direct appeal, Mr. Payne's trial attorney did not raise this defense. (Opinion, p.6.) In fact, the 
State's attorney on appeal acknowledged that "circumstances such as that alleged by Payne, 
where an otherwise innocent person accidently or unintentionally acquires possession of a 
controlled substance he or she does not want, falls within this statute [LC. § 18-201]." 
(Respondent's Brief, pp. I 0-11.) 
Accordingly, defense counsel for Mr. Payne rendered deficient performance by failing to 
raise that defense of "misfortune or accident" pursuant to LC. § 18-201(3) and had said defense 
been raised and the jury been properly instructed, the outcome of Mr. Payne's case would have 
been different, as he likely would have been acquitted. 
III. PRAYER FOR RELIEF 
WHEREFORE, Petitioner, Troy Payne, respectfully prays this Honorable Court: 
A. Enter an order vacating Mr. Payne's conviction for possession of a controlled 
substance. 
DATED this _jf___ day of August, 2013. 
BRADY LAW, CHARTERED 
By: Eric~ 
Attorney for Petitioner Troy Payne 
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VERIFICATION 
OFIDAHO ) 
: ss. 
County of Ada ) 
Troy Payne, being first duly sworn, deposes and says: 
That I am the Petitioner in the above entitled action; that I have read the foregoing 
PETITION FOR POST-CONVICTION RELIEF, and I know the contents thereof, and that the 
facts contained therein are true and correct to the best of my knowledge and recollection. 
DATED this J!{_ day of August, 2013. 
Petitioner 
SUBSCRIBED AND SWORN to before me this /tf-day of August, 2013. 
Notary!Pu lie fl the State ofldaho 
Residin~ t: ex ~ctlCL"'- IcttLha 
My Commission Expires: 1lf/10 /).o l ~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ,tjNday of August, 2013, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
(Attorney for Respondent) 
[x] 
[ ] 
[ ] 
[] 
[] 
[ ] 
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U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
BRADY LAW, CHARTERED 
Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
Attorneys for Petitioner Troy Dwayne Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
\I: 
TROY DWAYNE PAYNE, Case No. (:_\/ .. ~q ~- "'J & £: 
Petitioner, 
V. 
STATE OF IDAHO, 
Respondent. 
ST ATE OF IDAHO ) 
: ss. 
County of Ada ) 
AFFIDAVIT OF FACTS IN 
SUPPORT OF PETITION FOR 
POST-CONVICTION RELIEF 
ORIGINAL 
Troy Dwayne Payne, being first duly sworn upon oath, deposes and says that: 
I. On April 6, 2009, an individual known to your affiant threw a black container to 
me while your affiant was seated in my vehicle; 
2. The individual gave your affiant the black container as partial payment for your 
affiant's go-cart which was sold without your affiant's permission; 
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3. Your affiant suspected there was methamphetamine inside the black container 
based upon your affiant's previous knowledge of the individual providing the black container; 
4. Your affiant knew the location of a police officer, Officer Barclay who worked in 
the drug investigation unit; 
5. Your affiant drove to Officer Barclay's residence to tum over and dispose of what 
your affiant suspected to be methamphetamine; 
6. When your affiant spoke with Officer Barclay, your affiant believed there would 
be no criminal consequences for turning over the suspected methamphetamine to Officer 
Barclay; 
7. Your affiant was not arrested upon turning over the suspected methamphetamine 
to Officer Barclay; 
8. After approximately four months wherein your affiant refused to identify the 
individual that provided the suspected methamphetamine, your affiant was summoned to court 
and charged with possession of a controlled substance; 
9. Your affiant only possessed the suspected methamphetamine temporarily while in 
transit to Officer Barclay's residence to dispose of the suspected controlled substance; 
10. Your affiant discussed all possible defenses with trial counsel; 
11. At no point did trial counsel suggest raising an affirmative defense pursuant to 
LC. § 18-201 (3) or a defense of "innocent possession" or "temporary possession;" 
12. Your affiant believes that had the jury been provided with the above identified 
legal defenses and appropriate jury instructions, it would have acquitted your affiant as 
evidenced by Juror Junger's letter to the court; and 
13. Further your affiant sayeth naught. 
DATED this J!:f_ day of August, 2013. 
Tro;0V~ 
AFFIDAVIT OFF ACTS IN SUPPORT OF PETITION FOR POST-CONVICTION RELIEF - 2 
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SUBSCRIBED AND SWORN to before me this ,~ day of August, 2013. 
Residing at Meridian, Idaho 
My Commission Expires: 12/10/2018 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the _!1/! day of August, 2013, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
[x] 
[ ] 
[ ] 
[ ] 
[ ] 
[ ] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
Eri~ 
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J .. ' 
BRADY LAW, CHARTERED 
Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
Attorneys for Petitioner Troy Dwayne Payne 
I \ • \ . 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, Case No. QV ,d-Ql3 -7 Q[.$ 
Petitioner, 
AFFIDAVIT OF ERIKA JUNGER 
v. 
STATE OF IDAHO, ORlGINAL 
Respondent. 
STATEOFIDAHO ) 
: ss. 
County of Elmore ) 
Erika Junger, being first duly sworn upon oath, deposes and says that: 
AFFIDAVIT OF ERIKA JUN GER - 1 
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1. Your affiant was selected as a juror in the trial of State of Idaho v. Troy Dwayne 
Payne, Elmore County Case No. CR-2009-6066; 
2. Your affiant was Juror #30 and deliberated on the case at the close of evidence; 
3. Based on the jury instructions given by the district court, your affiant felt 
constrained to find Mr. Payne guilty under the law provided; 
4. After rendering the verdict, you affiant was so distressed that your affiant wrote a 
letter to the district court explaining your affiant's concerns with the law; 
5. Your affiant also talked with defense counsel and attended Mr. Payne's sentencing 
hearing; 
6. Your affiant does not believe Mr. Payne should have been guilty of a criminal 
offense if his possession of the controlled substance was only for the purpose of turning over the 
controlled substance to law enforcement; 
7. Had your affiant's jury been instructed that it could have found Mr. Payne not 
guilty if he only possessed the methamphetamine long enough to tum it over to law enforcement, 
your affiant would have voted to acquit Mr. Payne; 
8. At least one other juror expressed similar beliefs as your affiant during 
deliberations; 
9. Further your affiant sayeth naught. 
DATED this __ day of August, 2013. 
SUBSCRIBED AND SWORN to before me this _l:L day of August, 2013. 
AFFIDAVIT OF ERIKA JUN GER- 2 
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~ u~ 
Notary ~the State ofldaho 
Residing at f QplGy , Idaho 
My Commission Expires: ,{.:;;)4 I d-D\ 'j 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of August, 2013, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
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Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 8364 7 
Eric D. Fredericksen 
[x] 
[] 
[] 
[] 
[] 
[] 
BRADYLAW,CHARTERED 
Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
Attorneys for Petitioner, Troy Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
v. 
ST A TE OF IDAHO, 
Respondent. 
Case No. Q\J .. d-Q \ ~ - ---Z8 Z 
MOTION REQUESTING THE 
COURT TAKE JUDICIAL NOTICE 
OR\G\NAL 
COMES NOW, Petitioner, Troy Dwayne Payne, by and through Eric D. Fredericksen, an 
associate attorney with Brady Law, Chartered, and moves this Court pursuant to LC. 9-101(8) 
and Idaho Rules of Evidence 20 l, for an order taking judicial notice of the following documents 
and transcripts from the underlying criminal case in State v. Troy Payne, District Court Case No. 
CR-2009-6066, and direct appeal in Supreme Court Docket No. 38918: 1 
1 The documents and transcripts referenced are attached to the instant motion. 
MOTION REQUESTING THE COURT TAKE JUDICIAL NOTICE - Page 1 1292.0001 
1. Information for the crime of Possession of a Controlled Substance, file stamped 
Feb. 12, 2010; 
Judgment, Suspended Sentence, Order of Probation and Commitment, file 
stamped May 4, 2011; 
3. Notice of Appeal, file stamped June 15, 2011; 
4. Transcript from Mr. Payne's Jury Trial held January 19-20, 2011; 
5. Transcript from Mr. Payne's Continued Sentencing Hearing held March 21, 2011; 
6. Transcript from Mr. Payne's Sentencing Hearing held April 18, 2011; 
7. Letter from Erika Junger (Juror 30), dated March 16, 2016, received by the 
district court March 17, 2011. 
8. State v. Troy Dwayne Payne, 2012 Unpublished Opinion No. 573 (Ct. App. Aug. 
2, 2012); and 
9. Mr. Payne's Remittitur, issued on August 30, 2012. 
Mr. Payne requests that the Court take judicial notice of these documents and transcripts 
because they are relevant to the issues now being presented in Mr. Payne's Petition for Post-
Conviction Relief in the above-entitled action and contain facts capable of accurate and ready 
determination by resort to sources whose accuracy cannot be reasonably questioned. 
Counsel for the Respondent has not been contacted in regard to the instant motion. 
rt-
DATED this fl day of August, 2013. 
BRADY LAW, CHARTERED 
By: fuicD. Fredericksen 
Attorney for Petitioner Troy Payne 
MOTION REQUESTING THE COURT TAKE JUDICIAL NOTICE - Page 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the .2J!.. day of August, 2013, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
[x] 
[] 
[ ] 
[] 
[] 
[] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
Eric~n 
MOTION REQUESTING THE COURT TAKE JUDICIAL NOTICE - Page 3 
1292.0001 
KRISTINA M. SCHINDELE 
ELMORECOUNTYPROSECUTINGATfORNEY 
190 South 4th East 
Mountain Home, Idaho 83647 
Telephone: (208) S87-2144 ext 503 
Facsimile: (208) 587-2147 
I.S.B. No. 6090 
0 
FILED 
Z~1fa FEB 12 PH 2: 20 
MAkSA PUJ; ir\ER CLERK OF THE COURT 
",E~ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
THE STATE OF IDAHO, 
Plaintiff, 
vs. 
TROY DWA YNB PAYNE, 
 
 
 
Defendant 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CR-2009-0006066 
INFORMATION 
Nathan Henkes, Deputy ProsecutingAttorneyin and for the CountyofElmore, State ofldaho, 
who, in the name of and by the authority of said State, prosecutes in its b~ in properperson, comes 
now before the District Court of the Fourth Judicial District of the Stateofldaho, in and for the County of 
Elmore, and gives the Court to understand and be informed that the Defendant is accused by this 
Information of the crimes of: POSSESSION OF A CONTROLLED SUBSTANCE, a felony, upon 
which charges the said Defendant, having duly appeared before a Magistrate on the 12th dayofFebrwuy 
2010, and then and there having waived his preHminary examination upon said charge, was, by said 
Magistrate, thereupon held to answer before the District Judge of the Fourth Judicial District of the State 
INFORMATION - Page 1 
ORf Gif~AL 
, I :.:.,..--, , , 
/ l • i ~ ., 
J 
ofidaho, in and for the Cowity of Elmore, to said charges, which crime(s) were committed as follows: 
p}J/, ,,/1-f, 
POSSESSION OF A CONTROLLED SUBSTANCE ,' 
Felony, J.C. § 37-2732(c)(1) 1( .A J 
G, Nf)_11 
ThattheDefendant, TroyDwayneP&)m,onoraboutthe lNadayof~2009,intheCounty 
ofEJmore, State ofldaho, did unlawfw.lypossess a controlled substance, to-wit: methamphetamine, a 
schedule ll substance, in violation ofl.C. § 37-2732(c)(l). 
All of which is contrary to the form of the statute in such case made and provided and against the 
peace and dignity of the State ofldaho. 
DATED Thisl2th day of February 2010. 
OATIORNEY 
. 
. .
. . •"-·--- - __ .......___ .... ---·" ,.,._ . ..,. .~ ....... -· ... , --·-
___ _..._ , ,.. .... .....- --·-------·--
------ ---- ---·----·- .. ·- ·-·-·· --
·---~=~ 
____ ....:. _lo V!,;h -- _____ o:ft fl(, 
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f'7 JLED IN nm DISTRICT COURT OF nm FOURTII JUDICIAL DISTRICT OF THE 
ZGilMAY-4 PM2:06 
STATB OF IDAHO, IN AND FOR 1llB COUNTY OF ELMOW! i1 iJ AR A '.; .i E i:: ~- E 
CLERK OF THt9~Rf 
DEPUT ''f'L' THE STATE OF IDAHO, ) 
Plaintiff; 
vs. 
 
 
 
Defendant. 
) 
) 
) 
) Case No. CR-2009-6066 
) 
............ J. JUDGMENT~ SUSPENDED __ _ ) ~~ces. OtmEROE. . ··-. ) PROBATION and COMMITMENT ) 
) 
OnJ:l\'! J~th day9f April, 201.l,.before the Honorable Richard.Greenw~ District Judger 
personally appeared Nathan Henkes, Deputy Prosecuting Attorney for the County of Elmore, State 
ofldaho, and the defendant with his attorney Michael Crawford, this being the time fixed for 
pronouncing judgment in this matter. 
The defendant was informed by the Court of the nature of the Information. filed against him 
for the crime of Possession ofa Controlled Substance, Felony, I.C. § 37-2732(c)(l); of his 
arraignment thereon on March 15, 2010; verdict of "Guilty" thereto on January 20, 2011 of the 
crime of Possession of a Controlled Substance as charged in the Information; and of the receipt 
and review of a presentence investigation report. 
The Court asked whether the defendant bad any objections or corrections or rebuttals to 
be made to the presentence report, which minor corrections were made. 
The Court asked whether the defendant had witnesses or evidence to present in mitigation 
of punishment; heard statements ftom counsel; and gave defendant an opportunity to make a 
statement. 
"5 9 
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The defendant was asked if he had any legal cause to show why judgment should not be 
pronounced against him, to which he replied that he had none. 
And no sufficient cause being shown or appearing to the Court why judgment should not 
be rendered; 
IT IS nIEREFORB ORDERED, ADJUDGED AND DECREED that the defendant is 
-- ·-·- guilty as-charged-and convicted;tbatthc-offense-fonvhich the-defendant is adjudged guilty h.ereur·· ·-· 
was committed on or about the 6t1a day of April, 2009. 
IT IS FURTHER ADJUDGED that the defendant is sentenced pursuant to Idaho Code 
Section-19-2513 ta the-custody-of the-Idaho State-Board of Correction; to be held-and incarcerated--
by said Board in a suitable place for a period of not less than three (3) years and not more than 
seven (7) years; 
That pursuant to Idaho Code Section 18-309, the defendant shall be given credit for the 
time already served· upon the charge speci.Sed herein o{O days. 
Execution of such judgment is suspended and defendant, Troy Dwayne Payne, is placed on 
probation fot a period of seven (7) yean1y to. expire midnight, April 17, 2018, unless otherwise, 
ordered by the Court, under the following conditions, to wit: 
A. That the probation is granted to and accepted by the probationer, subject to all its terms 
and conditions and with the understanding that the Court may at any time, in case of the violation 
of the terms of the probation, cause the probationer to be retumed to the Court for the imposition 
of sentence as prescribed by law or any other punishment as the Court may see fit to hand down. 
SUSPENDED.SENTENCE.AND ORDER.OF PROBATIO~ 2 . 
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B. That the probationer shall be under the legal custody and control of the Director of 
Probation and Parole of the State ofldaho and the District Court with supervised probation and 
subject to the rules of probation as prescribed by the Board of Correction and the District Court. 
C. Special conditions, to-wit: 
1. Defendant shall violate no law or ordinance of the United States of any City, State, 
..... . • -"'"·· -·---------· --or..eount,.tbereinr whereht-a-fuie-or-bond-forfeiture-ofmonr1hmr $200.00-or ajail""'""'" ... · +__,.,..ul..a. L-, 'L..--.• 
--..1... .....,..a....._ ~ ... ·~-··~··-----··" --· · . i;:----···· ..... ----·---··. ---------,.,··· ..-1.11,""" u-wave-~unpo.x.u-as-ar..,--•n ·" 
2. Defendant shall pay court costs in the amount of $17.SO, pursuant to LC.§ 31-3201(A)(b); County Administrative Surcharge Fee in the amount of $10.00 pursuant to I.C. § 31-4602; P.O.S.T. Academy fees in the amount of $10.00 pursuant to LC. § 31-3201B; ISTARS technology fee in the amount of $10.00 
. . .. pursuant-to--1e-§-:tt;o320l(5);-S75-.00-rehnburseffient;·per ·oowit;·to · tlie Vtclimi Compensation Fund pursuant to J.C. § 72-1025; $30.00 Substance Abuse fee pursuant to LC. § 32-1410; $250.00 for reimbursement for public defender or appointed counsel services, pursuant to I.C. § 19-8S4(c); $10.00 drug hotline fee; $3.00 Peace Officer Disability Fee; $100.00 restitution for lab costs incurred; to be paid through the Clerk of the District Court as manged through the probation officer; 
:r. IJefeiidinf"shaU pa)' a fine iii the ainowiiof Si,000.00, .with- so.oo suspended, balance to be paid through the Clerk of the District Court as arranged through the probation officer; 
4. Defendant sballser.ve.180:.days.in the Elmore-Co-qnty-Jail,-witll 60 days-suspended;·· credit for O days already served, leaving a balance of 120 days to serve. Defendant shall have work release as mt option to serve jail time for 4S days as long as the defendant iS' employed full-time subject to eligibility detennined by the Sherif[ Jail time is to be served forthwith; 
5. Defendant shall participate in any and all programs of rehabilitation recommended by his probation officer, including but. not limited to programs of mental health; substance abuse, criminal thinking errors, anger management, and vocational rehabilitation as deemed necessary by the probation officer; 
6. During the entire term of probation, the defendant shall maintain steady employment, be actively seeking employment or be emolled as a full-time student, to the extent he is physically and mentally able to do so; 
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7. Defendant shall be reviewed for vocational rehabilitation; 
8. Defendant shall not purchase, carry or have in his possession any fireann(s) or 
other weapons. Pocket knives me weapons under this condition; 
9. If the defendant requests that supervision of probation be· transferred to any place other than the Fourth Judicial District (either within or outside Idaho), by doing so, the defendant agrees that any documents purportedly received fiom the agency supervising the defendant shall be admissible into evidence 
s -"'- aa-probation-\liolation:-hearing-withouHWt-state-baving-to-showthatsucJr 
"---·evidence-is-eredible-amreliable,andthcrdefendantsbaltwaive-anyrightto 
confront the author of such documents; 
1 O. Defendant shall serve an additional 60 days in the Elmore County jail at the discretion of the probation officer, without prior approval of the Court. The probation officer has the discretion and authority to immediately deliver 
·· defendanttathe-Sheriffforincarcerati:ou-in th«nrounty jaitfffirthif ptiipose of having defendant seN,e this discretionary time and the Sheriff shall commit 
the defendant to serve this time on request of the probation officer without further order fiom the Court; The probation officer shall immediately file 
with the Court a written statement of the reasons defendant has been placed in 
custody, for review by the Court. The probation officer shall have all options 
available including work: release and S.I.L.D., subject to eligibility 
determined by the Sheriff; 
11. Pursuant to J.C. § 18-2505, the defendant is advised any failure to return to the 
custody of the. Sheriff when required or intentionally leaving any area to which he is· restricted while in any program permitted as an alternative to incarceration, 
OL ~removal. OJ. disabling. of: any. SCRAM bracelet,.OP,~ tracking or similaf-device, will be considered an "escape" and may result in a sentence of up to five (S) years in prison to be served consecutive to any sentence already being served 
or imposed, or a $50,000.00 fine. or both. 
12. Defendant shall not purchase, possess or consume any alcoholia beverages while 
on probation;. 
13. DefeDdant shall not purchase, possess or consume any drug or narcotic unless 
specifically prescribed by a medical doctor, 
14. Defendant shall not frequent establishments where alcohol is the main source of income; 
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1 S. Defendant shall not associate with individuals specified by his probation officer, 
16. Defendant agrees to tests of blood, breath, saliva or urine or other chemical tests for the detection of alcohol and/or drugs at the request of his probation officer or 
any law enforcement officer, to be administered at defendant's own expense; 17. Upon request of his probation officer, defendant agrees to submit to polygraph 
examinations administered by qualified examiners and limited in scope to those 
matters which are calculated to determine whether defendant is complying with the lawful conditions of his/her probation; 
18-. Defendant shall-enroll-in;· meaningfully participate and complete any substance 
abuse treatment program, including inpatient treatment, identified by his probation 
officer if deemed necessary. The Court has no objection to a religiously based program so long as it is chosen by the defendant; 
19. Defendant agrees to waive his Fourth Amendment rights applying to search and 
seizure-as-provided-by tmrUnited Smtes Constitution, and to submit to a search 6y his/her probation officer or any law enforcement officer of his person, residence, 
vehicle or other property upon request. Defendant shall not reside with any person who does not consent to such a search; 
20. Defendant shall waive bis Fifth Amendment rights to the extent that he must 
answer truthfully all questions of a probation officer reasonably related to 
compliance or non..c<>mJ>liance with the conditions of probation; 
21. Defendant shall waive his Sixth Amendment rights of confrontation in so far 
as the State may use reliable hearsay evidence at any probation violation hearing; 
22. Defendant has completed a substance abuse evaluation or a treatment program and 
will follow the recommendations of that evaluation or the follow up treatment 
recommended by his treatment program. 
23. Defendant shall perform 100 homs of community service pursuant to I.C. §37-2738(4) and pay any fee.required; 
24. Defendant is to regularly attend NA/ AA meetings or such other programs of 
counseling as his probation officer may direct if deemed necessmy by the probation officer; 
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2S. If deemed necessary by the probation officer the defendant shall obtain psychological and/or psychiatric tmltrnent with such diagnosis and assessment information being provided to his/her probation officer. The defendant shall 
execute any documents or waivers necessary to comply with this condition. 
26. Defendant is advised that time spent on probation is not credited against any 
underlying ~on (jail time or prison) imposed. Defendant is at risk for imposition of the entire underlying sentence, with credit for any time served which was not imposed u a condition of probation, no matter how long defendant bu been-on-probation;ifhcrvioJates-the'tenns-ofprobatioirandtbe-violation shouldbe- · provectoradmitted:"- -· ··-·· - --·--· ·-·---·-- -- ·· ·· 
27. Defendant, if placed on probation to a destination outside the State of Idaho, or leaves the confines of the State ofidaho with or without permission of the Director of Probation and Parole shall waive extradition to the State of Idaho and also agrees that he will not contest any effort by any State to return him to the State of Idalm;--·~·· ·-·· . - . -
. . 
IT IS FURTHER ORDERED that the Clerk deliver a certified copy of this Judgment and 
Commitment to the said Sheriff, which shall serve as the commitment of the defendant. 
The probation agreement is to be hereto attached and by reference made a part hereof. 
NOTICE OF RIGHT TO APPEAL 
You, Troy Dwayne Payne, are hereby notified that you have the right to appeal this 
order to the Idaho Supreme Court. Any notice of appeal must be filed within forty-two ( 42) 
days from the entry of this judgment. 
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You are further notified that you have the right to be represented by an attorney in any 
appeal, that if you cannot afford to retain an attorney, one may be appointed at public expense. 
Further, if you are a needy person, the costs of the appeal may be paid for by the State of Idaho. 
If you have questions about your appeal rights, you should consult your pteSent lawyer. 
Dated this S!!:__ day of May, 2011. 
This is to certify that I have read or bad read to me and fully understand and accept 
all the conditions, regulations and restrictions under which I am being granted probation. I 
will abide by and conform to them strictly and fully understand that my failure to do so 
may result in the revocation of my probation and commitment to the Board of Correction to 
serve the sentence originally imposed. 
WITNESSED: 
Probation and Parole Officer 
State ofldaho 
Probationer's Signature 
Date of acceptance-
SUSPENDED SENTENCE.AND ORDER OE. PROBATION. ... 1 .. 
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MICHAEL J. CRAWJORD, ISB No. 5518 
RATLD'J' LAW omcr.s, CBTD. 
290 South Second East Street 
Mountain Home, ID 83641 
Telephone: (208) S87-0900 
Facsimile: (208) S87-6940· 
..... ,• . 
•, 
Attorney for Defendant/Appellant 
"~~-/ .~-., ' • Ii, ... • \.,;. 
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IN TBBDISl'Ricr COURT 01' 1'11& :FOURTH JUDICIAL DIS'l'Rlcr Ol'TBE 
( 
STATE Ol'IDAHO IN AND :roa THE COUNTY o:r ELMORB 
' . ~---~-.. ~~- ..... _ .... ___ ... __ ~-----.. ---.----,~ ...... ··---~--~-- ·-.. ,-,_,_ --
-:.:..... --.J.,,- ·-- -· 
STATE OF IDAHO,. Case t,lo. CR-2009-0006066 
Plaintiff/Respondent, 
NOTICE OJ' APPEAL 
-vs-
TROYDWAYNEPAYNB, 
Defendant/ Appellant. 
TO: 'l'Jl&f: 48QVE-NAMED, RESPONDENT, STATE OP IDAHO, AND ITS• 
ATIORN&Ys,..... KlUS'l'INA..:."M...~ SCBINDELE;... .LA WR.ENCE•· GL . WASDEN'. ... ~. ATfORNEY GBNERAL, STATEHOUSE;. BOISie, IDAHO· 83728; AND ~ CLERKQ,TBBABOYB-BNTITLED COURT: 
Noila: IS HEREBY GIVEN THAT: 
;-~ ....... -..:,2.l..' ..... ~,· ,-.... ,~.... >..< :~ ,·.'.; .... 
I. The. above-named Appellant. TRO! DWAYNE PA~ appeals~ the above 
named Respondent to the Idaho Supreme Court ftom that certain Judgment, Suspended Sentence, 
Order of Probation and Commitment, enteR:d May 4, 2011, by the Honorabl• Richard D: 
Greenwood, District Judg~ presiding. 
2 T6at the party has a right to appeal to the Idaho Supreme Court, and the Orders and 
Decisions described in paragraph I above is applicable for an Appeal onler under and pursuant to 
Rule I 1 (cXI ), I.A.R. and Idaho Rule of Criminal Procedure 11 (aX2). 
tJ/ 
J. Issues on Appeal: 
(a) 
(b) 
(c). 
Wlledler a radoDal trier of fact. could llave loud tile Deteadallt pilty 
olPGllealoaof ControDed S11hltuce ~plle#amlae), u eharpd 
la Coaatl oftlae Inlonutlon, oa ~ erideace pnNDCed attrlal. 
Whedler tm, Dlltrld Cout abaaed ha discretion. by lmpoalna tile· 
.. ...,~~~·~ 
. 
' "d -, 
Sacrt otller ..... u may be auerted by Appellant nbteqa•dJ, panmt to Ru 17(1), L.A.R. 
- .. Th ... -~-·-... -~ ...... -- . - -··--~, .. -,-.. - ... .~ .. ,,...,. ·- ,,..,_ ,.,. _____ -" ~ - .... ~-4. ·-. "' e ~~~!eJlee Inv~~oir,R~_i!__l'Q~~ly~sea!e4.b!.~~ J'.),lun,..~<l fl - .. 
requested h~ 
s. (a) Is reporter's standard transcript requested? Yes.. 
(b) _The.:appellant..requests...the...preparation..of the. following-portions. of the- . 
reporter's transcript as defined in.Rule 2S(b), I.A.R.: 
(1) . Jury Seleetlon, held OD J'UUl'J 19, 2011 (Com1 Reporter L. 
Andenon;i no estimate of papa for hearing in Record of Actlona 
for tlaJa case~ 
(2'" · .... ...., ......_.xlietctJ'an · "'n-201r1com1 u-~ & Andeno · · ' --, ... ...., ' ....,. ...,, . \'!. . &-I"" . n, 38.t,.a oltnmlcrlpt estimated);, 
.. 
(3) Seidmdnrt held Mania 21, 2011 (Court Reporter JI'. Morris, 9 
P8PiOftruscdpt~. , 
. ,- . ' ~ . 
(4) ~ lielttAprll 1~ 2011 (Coad Reporta JI'. Morrilt 3' 
pap of 1nlllcript eadmated). 
' 6. Ttie app,ellant requests the followina documents to be included in the clerk's record 
in addition to those automatically included under Rule 28, I.AA 
(a) AD motlou and memoradia or hrlefi filed or lodpd herein. 
7. I certify: 
(a) That a copy of this notice of appeal has been served on the reporter • 
• , , ~•~• .,.,,,.,..,. ~ 
• V' ' • ,, • • • 
... "' . ) 
,___,,.,..., 
" 
(b) 
(c) 
(1) 0 That either the reporter of the clerlc: of the district court or 
administrative agency has been paid the estimated fee for preparation of the 
transcript. 
(2) ~ That the appellant is exempt from paying the estimated transcript 
fee because this is a criminai appeal. T,be Appellant is also indigent. 
. . . 
(1) 0 That the estimated fee for preparation of the clerk's or agency's 
-- '"'·~- .. 
..,.._ ·, --.~ ·""' 
,. . 
(2) ~ That the appellant is exempt from paying the esthnated fee for the 
preparation of the record because this is· a criminal appeal. , The Defendant is 
a)sQ indigent._ .. 
( d) ( 1) D That the appellate filing fee has been paid. 
(2) ~ That appellant is exempt from paying the appellate filing fee 
because this is a criminal appeal. The Appellant is also indigent. 
( e) · 'J1]at servicer has been made upon all parties required to· be ~ed·pli1'stlant 
to·Rule 20r· (And the Attorney Gen~ offdaho pursuant to Section67-
1 ~(0 (l}, I~" .<:~:I'. . 
DATEDthis /~ofJune,2011. 
l 
• l •• ~ .. • 
... 41!! • 
.. . .. ) 
CDTD'ICATE OJ' SERVI~l,t(le 'lo r{ 
I HEREBY CERTIFY That I have OD this t~ of Dieenm, !&tO, served a copy 
of the within and foregoing NOTICE OJ' APPEAL to: 
KRISTINA ScHlNDELB 
ELMORE Coum:Y PROSECUTOR 
190 So'([l'ij_ 4 m EAs:r 
MOUNTAIN HOME ID 83647 
~cs:iAi>iN . 
ArioRNEYOENERAL 
ATl'Nt CimmfAL DMslON 
P.C1. BOX 83720 
BOISB, ID 8372p.-0010 
MOLLY J. HUSKEY 
STA'IE APPELLATB Ptmuc DEFENDER 
3647 LAKE HARBoR LANE 
BOISE ID 83703 
L. ANDERSON . 
F.MORRJS 
Coua:t R.BPoRTERS 
ELMORE COUNTY CorntmousE 
STSVB KENYON 
IDAHO SUPREMB COURT 
P.O. Bo:x 837201 
BOISE ID 81720-0101 
U.S.MAn. 
CER11FIED MA1L 
HAND DELlvERY 
OVERNIGHT MA1L 
INTBRNAL MAIL 
FACSJMD...E 
~-~i:MAiL: 
D }IANol>ELivBRY D OVERNIGHT MAn. D INTERNAL MAIL D FACSIMILE 
U.S.MAIL 
CER11FIED MAn. 
HANDDELlvERY 
OVERNIGHT MA1L 
INTERNAL MAIL 
FACSIMILE 
U.S.MAn. 
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IN THE COURT OF APPEALS OF THE STATE OF IDAHO 
Docket No. 38918 
STATE OF IDAHO, ) 
) 
) 
) 
) 
) 
) 
) 
) 
2012 Unpublished Opinion No. 573 
Filed: August 2, 2012 Plaintiff-Respondent, 
V. Stephen vV. Kenyon, Clerk 
TROY DWAYNE PAYNE, THIS IS AN UNPUBLISHED 
OPINION AND SHA.LL NOT 
BE CITED AS AUTHORITY Def en dun t-Appellant. 
Appeal from the Disb.ict Comt of the Fomth Judicial District, State of Idaho, 
Elmore County. Hon. Richard D. Greenwood, District Judge. 
Judgment of conviction for possession of mefhamphetamine, aflinnecL 
Sara B. Thomas, State Appellate Public Defender; Elizabeth A. A.J.lred, Deputy 
Appellate Public Defender, Boise, for appellant. 
Hon. Lawrence G. Wasden. Attorney GenernL Kenneth K. Jorgensen, Deputy 
Attorney General, Boise, for respondent. 
L;\NSING, Judge 
Troy Dwayne Payne appeals from his judgment of conviction for possession of 
metlrnrnphetamine. Payne asseits that the court ened by preventing him from presenting his 
defense. 
I. 
BACKGROUND 
On Ap1il 6, ::!.009, without any p1ior notice, Pay11e went to the home of a law enforcement 
officer and handed the officer a small container filled with metluunphetarnine. According to 
Payne's subsequent bial testimony, the officer agreed to allow him to tlm1 in the 
methamphetamine "without any repercussions" and ''\vi.th no strings attached." However, the 
officer testified tliat he told Payne only that the otlicer would not pursue charges if Payne entered 
ch11g rehabilitation treatment and provided infonnation to the police, presumably regarding tl1e 
somce of tl1e dmgs. Payne refhsed to cooperate with the police, however, and was eventually 
charged \Vith possession of a controlled substance, IC. § 3 
methamphetamine that he gave to the officer. 
for possessing the 
Shoitly afler the jmy was empaneled, the State notified the court that it anticipated that 
Payne would testify regarding his motive for possessing metlrnmphetamine, and the State orally 
moved to preclude such testimony on grounds of inelevance. Defense counsel confinned that 
Payne planned to present a defense that he did not intend to possess the metharnphetamine. 
Defense counsel said that Payne would testify about his motive and intent in order to 
demonstnite that he possessed the methamphetarnine for the sole pmpose of delive1ing it to tl1e 
police. The distiict comi repeateclly declined to rnle on tl1e State's motion regarding the 
acbnissibility of such testimony, prefening to wait 1mtiJ Payne testified. Payne ultimately was 
allowed to te&1ify that an acquaintance tossed the container into his car, and that in an effoli to 
"do the tight thing" he took it to the police as soon as he realized that it contained drugs. TI1e 
jmy renm1ed a guilty verdict and Pay11e appeals, contending that tl1e disttict comi e1rnneonsly 
prevented him from presenting a defense that he lacked the requfoite intent for the offense. 
II. 
ANALYSIS 
Payne asse1is tliat tl1e distiict comi ened by denying him the oppo1iunity to give 
testimony regarding his intent, thereby preventing him from presenting his defense to the charge. 
\>,le conclude that Payne has not shown enor in tllis regard because the court did not preclude 
him from testifying about llis motive or intent During tl1e initial heating on the State's motion to 
exclude testimony a bout Payne's intent or motive, the comi infr,nned the pnrties: 
... I'm not going: to make n rnli:ng right now. So in the event that you 
want to submit, eitl1er verbally or in writing, some anth01ity on it, if tl1e--I will 
say, prelirninmily, that I tend to agree \vitl1 the State that motive is not ,m element 
of the crime nor a defonse to the Clime. Although, I cm1 imagine circumstances 
\Vhere--I guess one being, lm.v enfbrcement having possession is not a c1ime. So I 
guess I'm going to wait ,md hear. 
. . . I'm not making up my mind. rm just saying that what if someone 
finds a package of illegal drugs in a--
--the entryway to an elementary school? Just to make np wild 
hypotl1eticals. And so what tl1ey do is they pick it up so tl1ey can give it to tl1e 
cops, and they get arrested on tl1e way to the cops. I don't know if that's a 
defense or not. 
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So that's, I worth listening to the discussion on and maybe not m1til 
we get we to the point of know .ing whether or not the defendant is going to 
testify. 
The following morning, before the parties made openmg statements, the State renevved its 
motion. 111e defense represented that Payne would testify that another imhvidual had given lri:m 
the methamphetamine "without his consent" that Payne took it immediately to the otlicer when 
he realized what it was, and that Pa111e ··did not intend to possess" it, but merely "intended to do 
what citizens are supposed to do with contraband, ·which is to get it to law enforcement as soon 
as possible so it can be properly destroyed." The comt again declined to mle on the State's 
motion, and stated, ··1 will ente1tain any suggested additional jury instrnctions beyond that that 
I've prepmed. Because what rm hearing from both [the] State and the defense is it really is a 
question of intent." The State renewed the motion a third time after resting its case. Without 
citing any auth01ity, defense counsel argued that a person is entitled to possess illegal substances 
if they do so in an effort to aid law enforcement. However, the court rejected such a defense, 
stating, ·'if that is yom defense, you 're going to have to convince a higher court tlum this one that 
it's a proper defense." In response to the State's request for clmifi.cation on the comt's rnling as 
to whether Payne could testify a bout Iris motive or intent, the cmut stated, ''111ere 's a difference 
between testifying as to what went on and as to Iris motives. I guess I'll have to listen as the case 
proceeds, but my inclination is to say that motive typically is not a defense to possession. I don't 
know what else to say.'' 
Defense counsel appeared to believe 1hat the State's motion had been granted. Dming 
the State's cross-examination of Pay11e, the prosecutor asked ·whether Pa111e's "intention was to 
possess the black container.'' Defense cmmsel objected, stating, "Yom Honor, there 1-vas a 
previous motion made by the State to exclude intent evidence. I tlrink that--as I 1mderstood the 
comt' s ntling, it w::is granted, and what's sauce fr1r tl1e goose is sauce for the gander. If I can't 
ask it, he can't either." The dishict comt ovemtled the objection, but did not conect defense 
counsel's perception tliat the motion had been granted. 
On appeal, Payne asserts tl1at tl1e district comt enoneously rejected Iris testimony about 
his motive mid thereby prevented lrim from presenting a defense "that he did not possess the 
requisite intent and that he was acting in a noncriminal way to tum in tl1e methamphetarnine to 
police." We disagree. 111e tiial tr::1nsc1ipt shows tl1at the distiict comi never defilritively ntled 
3 
that Payne's testimony about his intent or would excluded. Even if the district comt\1 
statements that it was "inclined" to agree with the State could be deemed an implicit ruling that 
motive and intent were :i:nelevant and tlrns inadmissible, Payne has not shown reversible enor 
because motive is not typically relevant to a charge of possession of a controlled substance and 
because Payne ultimately ,vas allowed to testii}' to his motive and intent. 
Payne asserts tliat 'intenf' i'l relev:mt to a charge of possession in violation of Idaho Code 
§ 37-2732(c)(l) because Idaho Code § 18-114 states, "In eve1y crime OI public offense there 
must exist a union, or joint operation, of act and intent or criminal negligence." Accordingly, 
Payne asse1is, he should have been allowed to present "specific testimony about Iris intentions." 
In making this argument Payne conflates motive, specific intent, and genernl intent. Motive is 
that wlrich leads or tempts the mind to indulge in a particular act, and is generally not considered 
an essential element of any crime, unless made so by statute. State v. Stevens, 93 Idaho 48, 53, 
454 P.2d 945, 950 (1969). Motive is distinguishable from intent, which can refer either to 
general or specific intent. See id ''A general c1i11rinal intent requirement is satisfied if it is 
shown that the defendant knowingly perfonned the proscribed acts, but a specific :intent 
requirement refers to that state of mind which in part defines the c1ime and is an element 
tl1ereof'' State v. Gowin, 97 Idaho 766, 767-68, 554 P.2d 944, 945-46 (1976) (internal citation 
omitted). "In otl1er words, specific .intent requires not only the doing of an act, but tl1e 
pe1fonnance of tliat act with tl1e intent to cause tl1e prosc1ibed result" State v. Rolon, 146 Idal10 
684, 69L 201 P.3d 657,664 (Ct. App. 2008). See also Slate v. Young, 138 Idaho 370, 377, 64 
P.3d 296, 303 (2002) ("Specific intent is a special mental element ivhich is required above and 
beyond any mental state required witl1 respect to tl1e actus Iens of the completed c1ime."). TI1e 
c1ime of po.;:ses.;:ion is a general intent c1ime. State v. Fox, 124 Idaho 924,926,866 P.2d 181, 
183 (1993); State v. Dolsb.v, 143 Idaho 352,355, 145 P.3cl 917, 920 (Ct. App. 2006). As such, 
tl1e only mens rea requirement is that the person know tlrnt he or she is in possession of tl1e 
.'lubstance. 1 Fox, 124 Idaho at 926, 866 P.2d at 183. The intent required by Section 18-114 is 
"not the intent to commit a c1ime, but is merely the intent to knowingly perfonn the interdicted 
act, or by c1iminal negligence the failure to perfonu tl1e required act.'' Fox, 124 Idaho at 926, 
Of course, such knowledge :includes a knowledge of the nature of the substance 
possessed. Here, it is undisputed tliat Payne knew, or reasonably believed, that the substance 
was methamphetamine. 
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866 P.2d at 183; State v. Parish, 79 Idaho 75, 310 P.2d 1082, 1083 (1957\ S'tate v. Tr~rlot, 
59 Idaho 724, 738, 87 P.2d 454, 460 (1939). Therefore, in a possession case, Section 18-114 
does not make relevm1t any mental state other than the defondant's knowledge that he or she 
possesses the substance, mid a person's motives or intentions about what he or she will do with a 
controlled substance me typically not relevant. 
We acknowledge that several other jmisdictions have recognized ru1 affinnative defonse 
of "innocent possession" or "temporruy possession'' in 1.vhich a person who possesses illegal 
contraband may escape liability ,vhen the contraband was obtained iimocently and held with no 
illicit plUJ)ose, and the possession was tleeting because the person took reasonable, prompt, and 
adequate steps either to abm1don or destroy the contraband or deliver it to the antho1ities. See, 
e.g., United States v. Johnson, 459 F.3d 990, 993 (9th Cir. 2006); People v. Hurtado, 54 Cal 
Rptr. 2d 853, 855-56 (CaL Ct. App. 1996); Logan v. United States, 402 A.2cl 822, 825 (D.C. 
1979); Commomvealth v. Adkins, 331 S.W.3d 260, 263-64 (Ky. 2011}, People t'. Dupree, 788 
N.W.2d 399, 409 (Mich. 2010): People v. Williams, 409 N.E.2d 1372, 1373 (N.Y. 1980\ State v . 
.Afiller, 193 P.3d 92, 97 (Utah 2008). See also United States v. Baker, 523 F.3d 1141 (10th Cir. 
2008). But see State v. Calvert, 5 P.3d 537, 538 (Kan. Ct. App. 2000) (im10cent possession 
defense not recognized because it is encapsulated by the affinnative defense of justification or 
excuse); !11 r/7 TfWfare ofS.JJ, 755 N.W.2d 316, 318-19 (Mi1m. Ct. App. 2008) (collecting cases 
that say there is no :innocent or temporary defense for the crime of a felon in possession of a 
fireann fr1r policy reasons). However, Payne has never adequately asse1ied such a defense. This 
defense has never been adopted or rejected by an Idaho appellate courl mid Pa111e never referred 
the district court to the line of antho1ity from other jmisdictions nor requested a jmy iiistrnction 
on the defense. Despite repeated requests from the district comt the defense cited no autl101ity 
but merely made concluso1y assertions that Payne ''did not intend to possess [the 
methamphetmnii1e] at any time" because "[h]e intended to do what citizens are supposed to do 
with contraband which is to get it to law enforcement as soon as possible so it can be properly 
destroyed." Even on appeal, Payne has not cited autho1ity from any jmisdiction supporting an 
".innocent possession" or "tempora1y possession" defonse. A claim of enor that is not supported 
by mgument or authority is waived. State v. Zichko 129 Idaho 259, 263, 923 P.2d 966, 970 
(1996)~ State v. Trejo, 132 Idal10 872, 880, 979 P.2d 1230, 1238 (Ct. App. 1999). 
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On appeal, Payne asse1ts for the first time a defense of "misfintnne or accident" based on 
Idaho Code§ 18-:201(3), ,vhich provides: "All persons are capable of committing crimes, 
tho:-ie belonging to the follo,ving classes: . . Persons -who committed the act or made the 
omission charged, through misfortune or by accident, when it appears that there was not evil 
de..,:ign, intention or culpable negligence." In Dolsby, 143 Idaho at 354, 145 P3d at 919, we 
stated, "W11ether a defendant may present evidence of misfortune and whether the defendant is 
entitled to a jmy instmction on this defense depends on whether the defendant proffers evidence 
of an accident that would relieve him of criminal liability m1der the defined otiense." Here, the 
State readily acknmvledges that "circumstances such as that alleged by Payne, ,vhere an 
othenvise innocent person accidentally or mlintentionally acquires possession of a controlled 
substance he or she does not want, talls within tllis statute." However, in the clistiict comt 
defonse counsel never refeITed to this statute or to a "misfortune or accident defonse" and did not 
request any jllly insti11ction based on the statute. Because Pay11e did not raise a defense of 
accident or misfo1iune at tiial, nor refer to tllis statute, the issue is not preserved for appeal and 
,ve do not adch·ess it. State v. Pen)', ISO Idaho 209, :224-25, 245 P.3cl 961, 976-77 (2010). 
Even if Payne's prot1ers were deemed sufficient to rriise the afiinnative defenses 
discussed above, and even if the distiict comt's nuninations at the va1ious heaiings on tllis issue 
could be viewed as ru1 enoneous rnling tlrnt Payne's testimony regarding lus motive and intent 
woulcl be inadmissible, the asserted enor would be lmnnless because Payne's testimony on tllis 
subject was not ultimately excluded. A.11 enor is harmless, not necessitating reversal, if tl1e 
reviewing colllt is able to declare beyond a reasonable doubt tlmt the enor did not contiibnte to 
the verdict Id. at 227,245 P.3d at 979~ State v. TVatkins, 152 Idaho 764,766,274 P.3cl 1:279, 
1:281 (Ct. App. 201:2). 
Here, despite tl1e distiict comi's stated inclinations to deem the testimony inadmissible, 
Payne was ach1ally penuitted to explain how the methamphetamine allegedly came into llis 
possession and llis intent to deliver it to hnv enforcement He testified that an acquaintance 
tlu·ew a black object into Iris car which he believed contained methamphetamine and after he 
cliscovered that it contained ch11gs, he immediately ''tried to do tl1e light tiling" by tnnling it over 
to an officer who lived nem·by. He also testified, "I wasn't sme what to do. And I just put my 
faitl1 in the law." Over the State's relevance objection, he was pennitted to testify tliat he 
discussed the matter witJ1 the officer as follows: ··I asked him ifljust wanted to get tl1e dmgs off 
6 
street, would I be able to 
. . . And then he said, 
'Yes, you can."' Payne ,vas thus allov,red to testii)' to the ve1y facts that the defense had outlined 
in its proffer. Additionally, dming closing arguments, defense counsel presented extensive 
arguments, without objection, that as soon as Pay11e discovered that he possessed narcotics, he 
attempted to do the 1ight tlring and that he did not have the intent to possess them because his 
only intent was to nm1 them over to the police. 111e dishict court rnpeateclly invited defense 
com1sel to submit proposed instrnctions to support his defense theory and to provide the comt 
with snppo1ting case law, bnt defense cmmsel declined to do rn. It is thus apparent that tlie 
distiict comt did not prevent any presentation of a defense by Payne~ Payne ,vas allo,ved to 
testify about how he came into possession of the methamphetrunine and about his intent or 
motive to deliver it to law enforcement, and the district comt did not reject any jmy instmction 
regarding the claimed defense inasmuch as Payne never requested one. Any enor in the distiict 
comt's statements regarding the relevance or admissibility of Payne's testimony was tlierefore 
hannless. 
Because Payne has not demonstrated any reversible enor, the judgment of conviction is 
affinned. 
Judge GUTIERREZ and Judge MELA.NSON CONCUR 
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MOUNTAIN HOME, IDAHO 
Monday, March 21, 2011, 2:35 p.m. 
TIIB COURT: State versus Troy Payne. 
Good afternoon, Mr. Payne. 
TIIB DEFENDANT: Yes, sir. 
5 
7 TIIB COURT: This is the time and place set 
8 for sentencing in this matter. The defendant was 
9 originally arrested --
6 
1 trial was continued from time to time until -- I 
2 know it was December or January -- January 20, 
3 2011. 
4 Following the trial, the defendant was 
5 convicted by a jury of the charge. The court 
6 accepted the verdict, entered the conviction, 
7 ordered a presentence investigation, which has been 
8 completed. 
9 
10 
The court has reviewed it Have the 
parties reviewed the PSI which includes a PSI from 
11 1998 as well? 
MR. HENKES: Hewasnot, YourHonor. He was 10 
11 actually summonsed. 
12 TIIB COURT: I'm sorry. Was summonsed on a 
13 complaint filed December 3, 2009. 
14 The defendant appeared for preliminary 
15 hearing on February 10, 2010, and waived 
16 preliminary hearing, was bound over to district 
17 court. The information was filed on February 12, 
18 2010. 
19 The defendant appeared before this court 
20 for arraignment, was given his rights on May --
21 March 15, 2010. It was continued for entry of a 
22 plea. 
23 At the defendant's request on May 3, he 
24 appeared before this court, pled not guilty. The 
25 matter was set for trial. For various reasons the 
7 
1 In addition we did receive a letter 
2 given to us by the court from one of the jurors in 
3 the case. And that letter may provide the basis 
4 for a motion to put before the court. I need to 
5 make contact with the person who sent that letter. 
6 And as I understand it, Mr. Henkes made contact 
7 with her just before court today, but she was not 
8 very forthcoming with him. 
9 It may be necessary for us to prepare an 
10 affidavit in support of a motion for a new trial, 
11 perhaps, but I haven't yet made that decision. 
12 TIIB COURT: Well -
13 MR. CRAWFORD: I need more time for that as 
14 well. 
15 TIIB COURT: Thank you. Before -- Mr. Henkes, 
16 I will also note that I do not have a mental health 
17 evaluation that I thought had been ordered as part 
18 of the presentence investigation. I have the 
19 substance abuse evaluation, but there's no mental 
20 health evaluation. 
21 MR. HENKES: I believe that's all that the 
22 state had, too. 
23 MR. CRAWFORD: I think that's correct, Your 
24 Honor. We are also missing that 
25 TIIB COURT: Mr. Henkes, any comments? It 
12 MR. HENKES: Yes, Your Honor. 
13 MR. CRAWFORD: Your Honor, Mr. Payne came 
14 into our office per our instructions late last week 
15 and reviewed the PSI. I was doing jail visits at 
16 the time, so I was unable to talk to him at that 
17 time and go over all of the details with him. 
18 I did have a brief telephone 
19 conversation within the last night after I finished 
20 more jail visits. And we went over some of the 
21 reports. But unfortunately we didn't have time to 
22 go over all of them. 
23 So for that reason, I am going to ask 
24 the court to continue this matter for a couple of 
25 weeks. 
8 
1 appears this matter is going to have to be 
2 continued. 
3 MR. HENKES: Your Honor, the state would note 
4 for the record, in relation to this letter, the 
5 state did speak with this juror. Looking at some 
6 of the information here, it appears as though there 
7 is some additional information outside the scope of 
8 the trial that this juror had come across. 
9 I asked to provide me with the 
1 o information as to who provided her with that 
11 information. She indicated she was not going to 
12 provide that; however, if the court were to use 
13 this, I guess the state would have to subpoena this 
14 juror in. At that point we will find out where she 
15 got the information from and the basis of that 
16 information. 
17 But as regards to the continuance, it 
18 appears appropriate because all the documents are 
19 not present. 
20 TIIB COURT: Thank you. As to the juror 
21 letter, I provided that to counsel because it was 
22 provided to the court and the parties are entitled 
23 to have everything that I've got. 
24 Beyond that, I'll leave it to the 
25 parties to deal with whether or not it forms the 
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9 10 1 basis for any motions. 1 as to what agreement -- what the state was seeking 2 That's Mr. Crawford. If you look at it, 2 as regards to the punishment. None of that 3 I would admonish you to review the rules as to what 3 information was privy to the jurors. That's the 4 it takes to impeach a jury verdict, particularly 4 part the state has a problem with, that she is 5 from the connnents of a sole juror. I frankly took 5 trying to interject what the sentence should be 6 the letter on my initial reading as similar to many 6 based upon information that no juror had. And I 7 letters that I get in sentencing cases requesting 7 think that that was the issue. 
8 leniency for various reasons. I did not take it as 8 THE COURT: I don't know who the defendant's 9 a letter that was self-impeaching the verdict. But 9 been talking to or who has been :flapping their jaws 10 that's - again, I leave that to the parties. 10 in the community when PSis go out and do their 11 MR. CRAWFORD: And, Your Honor, when I do 11 investigation, for what that's worth. 12 speak with the juror, I will point out to her what 12 Mr. Payne, have you been contacted by a 13 she would be subjecting herself to potentially as 13 mental health evaluator? 
14 consequences. 
15 THE COURT: Well, I do not want a juror 
16 harassed. It's solely up to her if she chooses to 
17 talk to anyone. That needs to be clear that a 
18 juror's thoughts, the fact that she chose to come 
19 forward and write a letter in support of Mr. Payne 
20 is her business. But what went on in that jury 
21 room, whether she chooses to talk to anyone about 
22 it, is up to her. And I don't want her badgered. 
23 I'm not suggesting that either party would. 
14 THE DEFENDANT: I don't think so, sir. 
15 THE COURT: Well, am I misremembering? Did 
16 we not order one? 
17 MR. HENKES: My notes indicated we did 
18 MR. CRAWFORD: Yes, Your Honor, youdid. 
19 TIIE COURT: Yes, we ordered 19-2524. 
20 Mr. Payne, I want you to get back in 
21 touch with the PSI investigator to find out what's 
22 going on with that evaluation. 
23 TIIE DEFENDANT: Okay. 24 MR. HENKES: And I think the concern, really, 24 THE COURT: Now, to the extent to which you 25 is about information that was provided afterwards 
11 
1 to explain to you and discuss what your rights are 
2 with respect to that. But tmtil we know where we 
3 are going with that, we are not going to go 
4 anywhere regardless of a letter from a juror or 
5 not. 
6 So I would like to get that figured out 
7 so we could get this case concluded. And typically 
8 the contact for the mental health evaluation is 
9 done through the PSI. But you have to make 
10 yourself available because you're not in custody. 
11 THE DEFENDANT: I will, sir. 
12 THE COURT: All right. With that, this 
13 matter will be continued until -
14 (Discussion between court and clerk.) 
15 THE COURT: -April 4. We will try for 
16 April 4. No, that's too soon. April 18, 1:30. 
17 If they haven't started the evaluation by now, 
18 they'll never have it to us by then. 
19 (End of proceeding.) 
20 
21 
22 
I~ 
25 choose to participate in that, I leave your lawyer 
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13 
1 MOUNTAINHOME,IDAHO 
2 Monday April 18, 2011, 1:50 p.m. 
3 
4 THE COURT: State versus Troy Payne. 
5 This is the time and place for 
6 sentencing that's been continued on a couple of 
7 occasions following a jury trial that was held-
8 MR CRAWFORD: 20th of January. 
9 THE COURT: - January -- I was just trying 
10 to find the date - January 20th. 
11 Following the jury trial, the defendant 
12 was convicted. The court ordered a presentence 
13 investigation. The materials have been received 
14 and reviewed by the court, including a letter dated 
15 March 16, 2011, signed by a juror. And the court 
16 has an addendum dated March 25th to the presentence 
17 investigation. 
18 The matter was continued the last time 
19 in order to afford the defendant an adequate 
20 opportunity to review the presentence materials. 
21 Are we ready to go forward? 
22 MR. CRAWFORD: Your Honor, I believe so. 
23 THE DEFENDANT: Yes, Your Honor. 
24 MR. CRAWFORD: As to the letter from 
25 Ms. Junger, we actually did speak with her a couple 
15 
1 But it's one of the wonderful things in our jury 
2 system. 
3 With that comment, is there any other 
4 reason we shouldn't proceed today? 
5 MR CRAWFORD: Your Honor, I don't know of 
6 any. 
7 MR HENKES: No, Your Honor. 
8 THE COURT: In that case --
9 MR HENKES: Your Honor, the state actually 
10 has some evidence to present to the court prior to 
11 making its argument. 
12 THE COURT: Okay. Well, I was just about 
13 ready to start my usual litany by noting that the 
14 defendant was arrested on the complaint, that he 
15 waived his preliminary hearing, bound over to 
16 district court. 
17 The information was filed in this court 
18 on February 12, 2010. The defendant appeared 
19 before this court, was arraigned, and given his 
20 rights on May 3, 2010. 
21 Thereafter, the matter was set 
22 for trial, was continued from time to time until 
23 January 20, 2011, at which time the matter was 
24 tried to a jury in this county. 
25 The jury returned a verdict of guilty, 
14 
1 of weeks ago. And what she told me was that she 
2 felt constrained by the instructions that the court 
3 had given to return a verdict of guilty, that she 
4 and two or three of the other jurors had felt that 
5 they really were - well, they were really inclined 
6 to return a verdict of not guilty, but the 
7 instructions constrained them to do otherwise. 
8 And, Your Honor, based on that, I don't 
9 think that there is a sufficient basis for a motion 
1 o for a new trial. 
11 THE COURT: Thank you, Counsel. 
12 MR. HENKES: Your Honor, the state has also 
13 spoken with her. ru make my comments as regards 
14 to my communications with her during my argument. 
15 THE COURT: Well, rm not particularly 
16 interested in getting into a wholesale discussion 
17 of counsel's conversations with jurors other than 
18 to point out that it is evidence of something that 
19 I have always :finnly believed -- as a lawyer, now 
20 as a judge - jurors take their instructions 
21 seriously. 
22 And even though they may disagree with 
23 the law on occasion, they are willing to follow it. 
24 Sometimes it leads them to a path of conviction; 
25 sometimes it leads them down the path of acquittal. 
16 
1 and the matter was set for sentencing following a 
2 presentence investigation. 
3 The court has received the presentence 
4 investigation materials. 
5 Have all counsel received them? 
6 MR HENKES: Yes, Your Honor. 
7 MR. CRAWFORD: Yes, Your Honor. 
8 THE COURT: Mr. Payne, have you now had an 
9 opportunity to review all of the presentence 
1 o materials? 
11 THE DEFENDANT: Yes, sir. 
12 TIIE COURT: The court will note that they are 
13 somewhat extensive. And ultimately I also have an 
14 addendum to the presentence report received March 
15 25. 
16 Have counsel received that? That was 
17 the mental health evaluation. 
18 MR HENKES: Yes, Your Honor. 
19 MR. CRAWFORD: Yes, Your Honor. 
20 THE COURT: With that, the State of Idaho is 
21 a victim, so there is no victim impact statement. 
22 Is there going to be testimony? 
23 MR HENKES: Only argument from the state. 
24 THE COURT: Mr. Crawford, did you intend to 
25 producetestimony? 
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17 18 1 MR. CRAWFORD: No, Your Honor, only argument. 1 With that, rU hear comments of 2 TIIE COURT: In that case the bailiff has 2 counsel. I will take that into account, Counsel, 3 handed me the toxicology report at the request of 3 unless there is an objection. 4 the state. 4 MR. CRAWFORD: Your Honor, I think it is 5 MR. HENKES: Yes, Your Honor. 5 appropriate. 
6 TIIE COURT: Mr. Crawford, have you seen this? 6 THE COURT: Okay. Mr. Henkes? 7 MR. CRAWFORD: Your Honor, it was handed to 7 MR. HENKES: Your Honor, I guess there are a 8 me before - well, just a couple of minutes ago. I 8 couple of corrections to note. 9 think the state may have disclosed that, actually, 9 TIIE COURT: I'm sorry. I guess I didn't call 10 in discovery a couple of -- 10 for corrections like I nonnally do. Corrections? 11 MR. HENKES: August 18, Your Honor, it was 11 MR. HENKES: On page IO of the PSI, the 12 disclosed, I believe. rm sorry. 12 second paragraph under the Physical/Mental Health 13 TIIE COURT: This says collected January 21, 13 Comments, it refers to in the first sentence there 14 2011. And that would have been the day after the 14 to a Mr. Rainier. I believe they mistakenly put 15 trial. 15 Mr. Rainier instead of Mr. Payne. 16 MR. HENKES: It was, Your Honor, as part of 16 TIIE COURT: Okay. 17 the testing that the court had ordered. On his 17 MR. HENKES: And on the- as part ofthat 18 first test it was indicated that there was 18 same PSI in the substance abuse report that was 19 marijuana present. 19 prepared by Kim DeSantis, on the second page under 20 THE COURT: Yes. 20 the Present Concerns and Identifying Information, 21 MR. HENKES: After that, there were no 21 on the first sentence it refers that Mr. Payne has 22 further positive tests once it reached baseline. 22 no children, and I believe in the PSI it indicates 23 TIIE COURT: There were no subsequent - 23 that he has three children. 24 MR. HENKES: No subsequent. 24 TIIE COURT: This is on page -25 TIIE COURT: Thank you. 25 MR. HENKES: Page 2. It's on the GAIN-1 
19 20 1 Recommendation and Referral Sunnnary. The first 1 listed for that, it talks about discussing current 2 sentence starts out with "Troy." 2 situation and goals related to "civil" court 3 MR. CRAWFORD: The number at the bottom of 3 proceedings. I believe that should be "criminal" 4 the page is 1, Your Honor. 4 court proceedings. 
5 TIIE COURT: Okay. That's why I was getting 5 TIIE COURT: Okay. That's the recommendation. 6 confused. Gotcha. Noted. 6 Okay. 
7 MR. HENKES: Then on the next page under the 7 MR. HENKES: I believe that's all that the 8 Psychosocial and Envirorunental section, it 8 state has, Your Honor. 9 indicates no high school degree or GED, and it 9 THE COURT: Thank you. 10 looks like he received his GED previously while 10 Mr. Crawford? 11 with the department. 11 MR. CRAWFORD: YourHonor,onpage 11 ofthe 12 THE COURT: Okay. Noted. 12 presentence investigation under Financial Comments, 13 MR. HENKES: On page 6 of that same document 13 the second line down there is a sentence in there 14 under Illegal Activity and Legal System 14 that begins, "He admitted being concerned." The 15 fuvolvement, it talks about a lifetime history of 15 word concerned has a transposition in it. 16 four arrests. And I believe, when looking at the 16 TIIE COURT: A typo. All right. 17 PSI, it looks like there has been at least 11 or 12 17 MR. CRAWFORD: Your Honor, I don't believe 18 prior convictions. 18 there were any others that were reported to me. 19 TIIE COURT: That's apparently a history given 19 TIIE COURT: Okay. With that, I will hear the 20 by the defendant to the evaluator. rm not 20 comments of counsel. 21 inclined to correct that; rn just note that. 21 MR. HENKES: Thank you, Your Honor. 22 Anything further? 22 Your Honor, the state is not going to 23 MR. HENKES: Your Honor, I believe on page 7 23 get into the facts. Obviously, this was a jury 24 of that same document, if you look to the 4/1/2011 24 trial, and the court had the opportunity to hear 25 date -- it would be the third one -- the notation 25 facts, the other facts that were included, and the 
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21 22 1 PSI which included the police reports. Indications 1 things, there are indications that he is not 
2 from law enforcement say they were trying to work 2 currently on any medication. He's never taken any 3 and help Mr. Payne out in relation to this case, 3 psychotropic medications. There has been no 4 and he decided he didn't want the help. 4 hospitalizations. There has been no counseling. 
5 Now, taking a look at the PSI a couple 5 "Does not want to see a doctor" was noted in there. 6 of things to note: A prior history to include a 6 In looking at the summary portion for 
7 stint in prison. It was noted throughout that 7 that, at this point he would not qualify for Region 8 there were inconsistencies regarding the truth. 8 4 AMH services due to lack of mental health 
9 In the newest evaluation that was just 9 treatment history and because substance abuse is 10 provided to the court, going through that, it 10 the primary issue at this time. 
11 indicates that he is a high risk to re-offend 11 And, then, also in the 19-2524 
12 because -- and it lists several things: There is 12 evaluation, we are looking in that. That indicated 13 no remorse for actions; he's in need oflong-term 13 no or minimal cognitive impairment. 
14 substance abuse treatment; when it gets into 14 I also think, if you look on page 7 of 15 readiness and motivation, readiness for treatment 15 the PSI, there is a notation from a family member 16 is low; to develop a treatment plan is low; and to 16 that knows Mr. Payne or indicates that "He," the 17 adhere to treatment is low. 17 defendant, "may want everyone to perceive him as 18 It also makes reference to limited 18 dumb, but he's far from it," making reference to 19 insight into his actions and behaviors. As noted 19 that, that he's very intelligent and eccentric. 
20 there was a positive drug test submitted. 20 Your Honor, taking those things into 
21 In this case there was indicated in 21 consideration, the fact that there is treatment 
22 there that there is no employment. He has 22 requested, there is limited insight into problems 
23 assistance in paying for his living arrangements 23 regarding that, the possibility he's at high risk 
24 and is owing back child support. 24 to re-offend, no employment, no services available 25 Going into the mental health portion of 25 for the mental health because they don't believe 
23 24 
1 that they are available because the substance abuse 1 for the CAPP program based upon prior criminal 
2 is the primary issue at this time, taking a look at 2 history and specific offense, but the rider appears 3 the recommendations as set forth in the PSI, it 3 to be appropriate in regards to that. 
4 appears that a period ofretained jurisdiction or a 4 Judge, also, in this case, there was a 
5 term of imprisonment under the direction of the 5 drug test that was performed, so the state would 
6 Idaho Department of Correction can meet the goal of 6 ask that restitution of$100 be ordered to the 
7 sentencing. 7 Idaho State Police forensics lab for drug testing 
8 It doesn't make any reference there to 8 on that. 
9 probation, again, talcing into account the other 9 That would be the extent of the state's 10 evaluations as well as the PSI, the evaluator's 10 recommendations. Thank you, Your Honor. 
11 assessment of the circumstances surrounding 11 THE COURT: Thank you, Mr. Henkes. 12 Mr. Payne. 12 Mr. Crawford? 
13 Because of that, Judge, the state would 13 MR. CRAWFORD: Thank you, Your Honor. 14 ask for the following sentence: 14 Your Honor, I am pleased that Mr. Henkes 15 The state would ask for an underlying 15 recognizes that, even though the presentence 
16 sentence of three years determinate plus four years 16 investigation does indicate that a prison sentence 17 indeterminate for a total unified sentence of seven 17 might be appropriate, that, given the facts in this 
18 yea{S;. a fine of $1,000 with $500 suspended; plus 18 case, it really does send the wrong message to 
19 court cost, PD reimbursement. · 19 people. 
20 Your Honor, at this time the state 20 In the testimony at the trial, the court 
21 believes that a rider would be appropriate, that a 21 will recall -- which was uncontroverted -- was that 22 period of substance abuse treatment that could be 22 Mr. Payne acquired these drugs just a few minutes 23 recommended by the court during the course of that 23 before actually turning them over to law 
24 rider program, would also be appropriate. I do not 24 enforcement. He actually went to the home of 
25 believe that Mr. Payne will fall into the category 25 Captain Barclay and gave him what he suspected was 
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25 26 1 methamphetamine. 1 reason I can think of that anybody would take what 2 And the letter from the juror indicates, 2 is suspected to be a controlled substance which 3 also, that the jury had a significant problem with 3 could carry up to seven years in the penitentiary, 4 finding somebody guilty of this offense. 4 up to a $15,000 fine, to a law enforcement officer 5 Now, I would agree that the reports in 5 rather than simply throwing it away, rather than 6 here, in the presentence investigation, do indicate 6 simply putting it where nobody could connect it to 7 that Troy would benefit from some sort of 7 him. 
8 correctional attention. But that's not the only 8 That's what Troy did. Troy did not want 9 goal of sentencing here. If we were looking only 9 to submit himself to long-term treatment, and 10 at rehabilitation, then I would say that the rider 10 that's a common problem in people who have been 11 is exactly what Troy would need in order to be able 11 drug users in the past It's also a common problem 12 to make himself a better life and not be a danger 12 for people who don't have the money to afford the 13 to the community. 13 long-term treatment. 
14 However, Your Honor, what we would be 14 Troy has not been perfect, by any means. 15 doing, if we did that, we would be punishing 15 He has a history of prior arrests. He does have a 16 somebody for doing exactly what people are told to 16 prior felony conviction. However, Your Honor, in 17 do from their earliest childhood: When you've got 17 this case, he was trying to do the right thing. 18 a problem, you find a police officer. And you take 18 And I think that the court should recognize that by 19 your problem to the police officer, and he will 19 granting him probation and the terms and conditions 20 help you. 20 that the court thinks is appropriate. 
21 In this particular case, Troy did that 21 THE COURT: Thank you. 
22 And he did not believe, because of his long-tenn 22 MR. HENKES: Your Honor, can the state make a 23 substance abuse, because of his, frankly, 23 clarification? There was reference to 
24 demonstrated low intellectual capacity, that he was 24 uncontroverted testimony. 
25 going to get in trouble for that. That's the only 25 THE COURT: Mr. Henkes, I am well aware of 
27 28 1 the evidence at trial. 1 wasn't trying to do something bad. 
2 Is there any reason before I hear from 2 THE COURT: Okay. Thank you. 3 the defendant, Counsel, legal or otherwise, that I 3 THE DEFENDANT: And I think that I would be a 4 should not proceed to pronounce judgment today? 4 good candidate for probation. This happened over 5 MR. CRAWFORD: I knowofnone, Your Honor. 5 two years ago, and this is has been haunting me 6 MR. HENKES: No, Your Honor. 6 ever since this started. And it's been very trying 
7 THE COURT: Mr. Henkes? 7 on my patience, and I'm about ready for the 8 MR. HENKES: No, Your Honor. 8 nuthouse. 
9 THE COURT: Mr. Payne, you're entitled to 9 This is just -- I don't understand how 10 address the court before I pronounce sentence. You 10 this ever happened like this. And I am very sorry, 11 don't have to; it's voluntary on your part. But if 11 and I will jump through the hoops that I need to to 12 there is anything you'd like to say, I will listen 12 prove. I have put on 50 pounds in the last two 13 to you now. 13 years. That tells you that maybe there is a chance 14 THE DEFENDANT: Yes, sir. I was just -- I 14 that I am not having a problem with drugs or 15 was just trying to do the right thing. I didn't 15 anything. That's a substantial amount 
16 want all this to happen. I didn't -- I wasn't 16 And I just -- after all this I didn't 17 aware that this was even possible to happen. I was 17 get any recognition whatsoever for giving that 18 just trying to get that stuff off the streets and 18 stuff up. My aunt and my family says, "Thank you 19 just get it away from me. And I didn't want to be 19 Troy. We are proud of you for what you've done." 20 around any people that was messing with this stuff 20 But that's -- the rest of it's all, "We should lock 21 And that's why I didn't want to try to 21 him up," or, "What do we do?" But it's not like 22 set people up or anything like that. I just wanted 22 that 
23 out of that type oflifestyle, and I really did 23 I quit doing it because I chose to. And 24 honestly feel that I was doing the right thing to 24 I haven't been using. And I'm not trying to pat 25 give it to a police officer. I didn't mean -- I 25 myself on the back, but that's a big step. A lot 
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29 30 1 of people will never ever be able to give that up 1 that remains unopened yet he lmows has meth, has a 2 whether they are enforced to do that. 2 reward for having his go-cart stolen, and 3 I have been through extensive help with 3 particularly just the physical description of the 4 substance abusive. rve got many certificates. 4 meeting and how it took place, when I am listening 5 I've learned all the 12 steps. I went through 5 to it at the time, wasn't making a lot of sense to 6 many, many of that. 6 me. 
7 And I just -- I didn't feel that I 7 There is also the matter of the 8 needed that. I was just going to quit and say 8 defendant's conduct at the time he was turning it 9 good-bye to it, and turned it into law enforcement. 9 in. He was acting agitated. And if I recall the 10 That was -- that's what my purpose was. 10 testimony correctly, in the words of an experienced 11 I didn't mean any of that to happen. I'm sincerely 11 law enforcement officer, he was high on something. 12 sorry. I hope that you can find it in your heart 12 I don't doubt, Mr. Payne, that you were 13 to give me probation or something. 13 sincere and you were tired of it, and you were 14 THE COURT: Thank you. 14 ready to get rid of it. You were done dealing with 15 Well, Mr. Crawford, I cut off Mr. Henkes 15 meth. I also think you couldn't think of a better 16 because I lmow he was wanting to leap to his feet 16 way to get rid of that, however you came into 17 and recall some of the evidence that I recall. 17 possession of it. 
18 There was no direct opposition testimony 18 But it wasn't like you were living a 19 to the method in which the defendant came into 19 life of purity up to that point. The police had 20 possession of the substance he turned over to the 20 you coming and going from drug houses on a fairly 21 officer; that is true. However, the story he told 21 regular basis up until this incident occurred you 22 was frankly incredible as to how he came into 22 were involved with the police. 
23 possession, not that I think it really matters at 23 So to some extent your feeling like 24 this point. But the story of the individual who he 24 you're the victim here is not warranted. You came 
~ . . . 
25 doesn't know who tosses him an unknown container 25 into possession of methamphetamine because you were 
31 32 1 hanging out, living in a world where 1 occasionally by some as a good worker, as 2 methamphetamine is to be had. 2 kind-hearted. It's interesting, Mr. Crawford makes 3 And I for one, as I said, just didn't 3 some comment about your low functioning and yet the 4 accept the -- I don't how you got it. The version 4 descriptions I have from -- and, frankly, I tend to 5 that you told at the trial physically didn't make 5 agree from what I have seen from the PSI, is that 6 sense. It may have been a payback for something 6 you are actually quite an intelligent person who 7 you lost; I don't know. But your inability to 7 has not done with his talents what he could have. 8 identify the person, among other things, just led 8 You have a lot of support from some of 9 me to be quite skeptical of that. 9 your family, but you've got a felony in your 10 Having said that, I do think that you 10 background, probation violation in your background, 11 were trying to get rid of the drugs in your 11 at least ten prior misdemeanor cases. That's not a 12 possession. Frankly, law enforcement's finest hour 12 sign of a life well led when you have got that much 13 wasn't dragging this thing out for a year before 13 involvement with law enforcement. 
14 they filed charges, however long it was. It was 14 I balanced the scales a little bit with 15 some lengthy period of time between the incident 15 that by the fact that you've apparently managed to 16 and the arrest while they were playing back and 16 stay clean. You did test on the one test positive 17 forth over their efforts to have Mr. Payne become a 17 for marijuana the day after the trial. I don't 18 confidential informant, which he chose not to do. 18 lmow how old that was or how long that had been in 19 That was his privilege. 19 your system, but I take it you've been frequently 20 But this matter did drag out, it seemed 20 tested since then, and you're staying clean. 
21 to me, an inordinate amount of time. And this is 21 1HE DEFENDANT: Yes, sir. 
22 also a bit of a conundrum for me at sentencing 22 1HE COURT: Which kind of makes we wonder 23 because, up until now, you haven't done a whole lot 23 what's going on with the evaluation because you've 24 with your life, Mr. Payne. You have a lot of 24 managed to stay clean from one of the most 25 people that like you. You're described 25 addictive substances that I have ever come across. 
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37 38 1 defendant should obtain verifiable full time 1 get to jail(sic), or certainly six months. In your 2 employment. 2 case you've not been inside the jailhouse. And I'm 3 I don't want you to take this as an 3 imposing this, not to rehabilitate you; I'm doing 
4 excuse to get out of jail during the day and go 4 it, in part, as an example to others in the 
5 hang out somewhere, Mr. Payne. I will let you 5 community and to you in an expression of the facts 6 finish the commitments you have made in the 6 that someone who has committed a serious felony 
7 community, but otherwise you're going to be in 7 that you have would not go unpunished. 
8 jail. And no other options. 8 Any other questions? 
9 If you obtain other full time 9 THE DEFENDANT: No. But I was going to say 10 employment, talk to your attorney and we can 10 earlier, when I kind of went like that, was that 11 discuss further work release. 11 them same officers that have been watching my 12 Any questions? 12 behavior and going to them places, how has my 13 THE DEFENDANT: No, sir. But I 13 behavior changed since that day? I would hope that 14 could maybe - I could definitely probably get more 14 maybe they would have given a report on my behavior 15 employment. I was just wanting to at least meet 15 that I was-
16 the needs that I was already obligated to. 16 THE COURT: Let's put it this way, Mr. Payne. 17 THE COURT: Mr. Payne - and I want you to 17 I suspect that, had you been continuing to frequent 18 meet the needs to which you're obligated. I also 18 drug houses, I would have heard about it. 
19 want you and the community to understand that, 19 THE DEFENDANT: Right. 
20 notwithstanding the circumstances, you committed a 20 THE COURT: All right. 
21 felony and you were found guilty of committing that 21 With that, you're entitled to appeal any 
22 felony. And I am in the -- of the mind and 22 judgment of this court including the sentence I've 
23 attitude, typically, that people who corrnnit 23 just imposed. That appeal is taken to the Idaho 24 felonies need some punishment. Frequently we have 24 Supreme Court and must be done within 42 days of 25 people who spend a year or so in jail before they 25 the date the judgement is made and entered. 
39 
1 You're entitled to be represented by an 
2 attorney in any such appeal. If you can't afford 
3 one, one will be appointed to represent you at 
4 public expense and your costs on appeal will be 
5 paid if you're a needy person. 
6 Before we conclude, I neglected to ask, 
7 Mr. Henkes, was there any other term of probation 
8 that you felt appropriate? 
9 MR HENKES: I don't believe so, Your Honor. 
10 Thank you. 
11 THE COURT: Okay. Mr. Payne, don't slip up. 
12 THE DEFENDANT: I won't, sir. 
13 THE COURT: Don't be back here. Good luck, 
14 sir. 
15 (End of proceeding.) 
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MOUNTAIN HOME, IDAHO 
WEDNESDAY, JANUARY 19, 2011 
JURY TRIAL DAY I 
(Jury panel present.) 
THE COURT: State ofldaho versus Troy Payne. We're 
here to select the jury for trial in this matter. 
Counsel, any objections to the panel, the jury 
panel as empanelled? 
MR. HENKES: No, Your Honor. 
MR. CRAWFORD: Your Honor, I don't believe so. 
THE COURT: Are the parties ready to proceed? For 
the State? 
MR. HENKES: Yes, Your Honor. 
THE COURT: For the defense? 
MR.CRAWFORD: Yes, Your Honor. 
THE COURT: I will advise counsel that any challenge 
that is to be made to an individual juror must be made 
before the jury is sworn. 
Ladies and gentlemen of the jury, this is the 
case of State ofldaho versus Troy Dwayne Payne. The jury 
commissioner has already taken the roll of the jury. 
Each of you has been summoned here as 
prospective jurors in the matter now before us. The first 
thing we do in a trial is select twelve jurors plus one 
1 
innocence of a person charged with a crime. 
To assist you in the process of selection of 
the jury, I will introduce you to the parties and their 
lawyers and give you a short summary of what this is 
about. 
When I introduce an individual, please stand, 
face the jury, and retake your seat. 
The State of Idaho is the plaintiff in this 
action. The lawyer representing the State is Nathan 
Henkes, a member of the county prosecuting attorney's 
staff. 
MR. HENKES: Good afternoon, everybody. 
1HE COURT: The defendant in this action is Troy 
Dwayne Payne. The lawyer representing Mr. Payne is 
Michael Crawford. 
MR. CRAWFORD: Good afternoon, ladies and gentlemen. 
THE COURT: I will now read a pertinent portion of 
the Information which sets forth the charges against the 
defendant. The Information is not to be considered as 
evidence. It is a mere formal charge against the 
defendant. You must not consider it as evidence of guilt, 
and you must not be influenced by the fact that a charge 
has been filed 
24 In the District Court of the Fourth Judicial 
,-j 25 District, in and for the County of Elmore. State ofidaho 
3 
.LESLIE ANDERSON, CSR (208) 371-2006 
l alternate from among you. 
2 I am Judge Greenwood. I am the judge in charge 
3 of the courtroom and this trial. The deputy clerk of 
4 court seated over here, Ms. Furst, is -- marks trial 
5 exhibits, administers oaths to the jurors and the 
6 witnesses. My bailiff, Ms. Curly, will assist me in 
7 maintaining courtroom order and in working with you, the 
8 jury. My court reporter, down below, Ms. Anderson, will 
9 keep a verbatim account of all of the matters of record 
10 during the trial. 
11 Each of you is qualified to serve as a juror of 
12 this court. The call upon your time does not come 
13 frequently but is part of your obligation for your 
14 citizenship in this state and country. No one should 
15 avoid fulfilling this obligation except under the most 
16 pressing of circumstances. 
17 Service on a jury is a civic and patriotic 
18 obligation which all good citizens should perform. 
19 Service on a jury affords you the opportunity to be part 
20 of the judicial process by which the legal affairs and 
21 liberties ofyour fellow men and women are determined and 
22 protected under our form of government 
23 You are being asked to serve and perform one of 
24 the highest duties of citizenship, and that is to sit on 
25 judgment of the facts that will determine the guilt or 
2 
1 versus Troy Dwayne Payne. Nathan Henkes, Deputy 
2 Prosecuting Attorney in and for the County of Elmore, 
3 State of Idaho, who, in the name of and by the authority 
4 of the State, prosecutes in its behalf, in proper person, 
5 comes now before the District Court of the Fourth Judicial 
6 District of the State of Idaho, in and for the County of 
7 Elmore, and gives this court to understand and be informed 
8 that the defendant is accused by this Information of the 
9 crime of possession of a controlled substance, to -- which 
10 crime was committed as follows: 
11 Possession of a controlled substance: That the 
12 defendant, Troy Dwayne Payne, on or about the 6th day of 
13 April 2009, in the county ofElmore, State of Idaho, did 
14 unlawfully possess a controlled substance, to wit, 
15 methamphetamine, a Schedule II substance, in violation of 
16 Idaho Code Section 37-2732(cX1), all of which is contrary 
17 to the form of the statute in such case made and provided 
18 and against the peace and dignity of the State of Idaho. 
19 Dated this 12th day of February 2010, signed, Nathan 
20 Henkes, Deputy Prosecuting Attorney. 
21 To these charges, the defendant has pled not 
22 guilty. 
23 Under our law and system of justice, every 
24 defendant is presumed innocent The effect of this 
25 presumption is to require the State to prove the 
4 
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'State vs.' Payne Case No. CR-009-6066 Jury TrialDay 1 - 1/19/11 1 defendant's guilt beyond a reasonable doubt in order to I some personal knowledge which you may have concerning the 2 support a conviction against the defendant. 2 matter to be tried. 3 As the judge in charge of this courtroom, it 3 The object is to obtain 12 persons who will 4 will be my duty at various times during the course of this 4 impartially try the issues of the case upon the evidence 5 trial to instruct you as to the law that applies to this 5 presented in this courtroom without being influenced by 6 case. The duty of the jury is to determine the facts, 6 other factors. 
I 7 apply the law as set forth in the instructions to those 7 Please understand that this questi~ning is not . 8 facts and, in this way, decide the case. 8 for the purpose of prying into your personal affairs but 9 In applying the court's instructions as to the 9 is only for the purpose of obtaining an impartial jury. 10 controlling law, you must follow these instructions, 10 Each question has an important bearing on your . 11 regardless of your opinion of what the law is or what the 11 qualifications as a juror -- excuse me. And each question 12 law should be or what any lawyer may state the law to be. 12 is based upon a requirement of the law with respect to ' 13 During the course of this trial, including the 13 those qualifications. 
' 14 jury selection process, you are instructed that you are 14 Each question is asked of each of you as though 15 not to discuss this case among yourselves or with anyone 15 each of you were being questioned separately. If your 16 else nor to form any opinion as to the merits of the case 16 answer to any question is yes, please raise your hand, and 17 until after the case has been submitted to you for your 17 then you will be asked to identify yourself both by name 18 determination. 18 and juror number. And we particularly ask if you'd hold 19 In this part of the jury selection, we will be 19 up your number so we can read it. !'-20 asking you questions touching on your qualifications to 20 I would also suggest that during the 21 serve as jurors in this particular case. This part of the 21 questioning process, when you answer, use your outside 22 case is known as the voir-dire examination. Voir-dire 22 voice, not your inside voice. Ms. Anderson and I are -23 examination is for the purpose of determining if your 23 clear back here at the back of the room. And it's 24 decision in this case would in any way be influenced by 24 particularly important that Ms. Anderson be able to hear 25 opinions which you now hold or some personal experience or 25 what you're saying so she can keep a proper record of the '" 5 6 ,. l proceedings today. 1 JUROR 31: Alan Walker Johnson. 
-
2 At this time, I instruct both sides to avoid 2 THE COURT: Juror No. 31. Thank you. 3 repeating questions during voir dire that have already 3 You have heard the charge made in the 
i 4 been asked. And I would ask each counsel to note that you 4 Information against the defendant. Other than what I have I I 5 have the right to ask follow-up questions of any 5 told you, does anyone have any knowledge or know anything 6 individual juror based on that juror's response to 6 about this case, either through personal knowledge, I 7 previous questions. 7 discussion with anyone, or through a radio, television, ~ 8 The jury should be aware during the following 8 newspaper, Internet, or any other source? 9 voir-dire examination, one or more of you may be 9 Yes, sir, Juror No. 9. 10 challenged. Each side has a certain number preemptory 10 JUROR 9: I am familiar with all the parties t-11 challenges. By this, I mean that each side may challenge 11 concerned through the newspaper and otherwise. I have not 12 a juror and ask that the juror be excused without giving a 12 spoken to any of them. ,-i 13 reason. In addition, each side has challenges for cause. 13 THE COURT: Okay. You can be seated, if you'd like. l t 14 By this, I mean that each side can ask that a juror be 14 How extensive is your knowledge? I mean, just what you 15 excused for a specific reason. 15 heard, or do you have some other personal knowledge of I 16 If you are excused by either side, please do 16 what's going on? ~ 17 not feel offended or feel that your honesty and integrity 17 JUROR 9: No, just what I've heard in this case. 18 is being questioned; it is not. 18 THE COURT: Do you think that you would be able to ~ 19 The clerk will now swear the jury for voir-dire 19 put aside anything that you've heard up to this point and 20 exam. Please stand and face the clerk. 20 decide this case solely on the evidence presented in the 21 (Clerk administers oath to jury panel.) 21 courtroom? 22 JUROR 31: Your Honor, I cannot swear, but I can 22 JUROR 9: Absolutely. r 23 affirm. 23 THE COURT: Anyone else? 24 TIIE COURT: You may affmn. Thank you. 24 (No affirmative responses.) 25 Just for the record, hold up your juror number. 25 Is anyone related by blood or marriage to Troy r 7 8 LESLIE ANDERSON, CSR (208) 371-2006 
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(No affirmative responses.) 2 THE COURT: Okay. Do you think that would prevent Anyone here know Mr. Payne from any business or 3 you from being impartial in this case? 
social relationship? 4 JUROR 36: With as much as I've worked with his Okay. We've got-- we'll start in the front 5 brother, yes. 
and work our way to the back. 6 THE COURT: You think it would make you tend to favor Juror No. 9, which is Mr. Berry? 7 one side over the other? 
JUROR 9: I know Mr. Payne both from my prior 8 JUROR 36: Yes. 
professional relationship as well as just personal, his 9 THE COURT: Thank you. 
family. 10 Juror No. 52 I think also had a card up. THE COURT: Okay. Do you think that this knowledge 11 JUROR 52: James Weeks. I've known Troy since high 
will impede your ability to be fair and impartial in this 12 school. I know his family, as well. 
case? 13 THE COURT: Would your knowledge prevent you from JUROR 9: No, it will not. 14 being fair and impartial? 
THE COURT: Would your knowledge of Mr. Payne cause 15 JUROR 52: I'd prefer I didn't know him if I'm going you to give any greater or lesser weight to his side of 16 to have to judge him on the case. I'd like to say it 
the case than you would witnesses called by someone else? 17 wouldn't influence me; but in some ways, it might. JUROR 9: Absolutely not. 18 THE COURT: Okay. You think it would influence you THE COURT: So you feel you could be a fair and 19 to be more likely to convict or acquit? impartial juror in this case? 20 JUROR 52: I couldn't really answer that. I just JUROR 9: I do. 21 know it's somebody that I've known for quite a number of THE COURT: Juror No. 36? 
JUROR 36: My name is Amberlee O'Brien. I've worked 
with the defendant's brother for the past three years. He 
has come in the store, and I have approved checks for him 
9 
have difficulty rendering a guilty verdict? 
JUROR 52: No. 
THE COURT: By the same token, if you were not 
convinced by the evidence that the defendant was guilty, 
would you have difficulty rendering a not guilty verdict? 
JUROR 52: No. 
THE COURT: You pretty much have to hear what the 
evidence is? 
JUROR 52: Could you say that again? I couldn't hear 
you. 
THE COURT: I said, you'd pretty much have to hear 
what the evidence says? Do you have to hear the evidence 
before you can decide? 
JUROR 52: Well, certainly. 
THE COURT: Okay. And -- but once you're there, do 
you think you could put aside your personal bias or 
preference and decide the case? 
JUROR 52: Yeah, I think so. 
THE COURT: Okay. Thank you. 
And Juror No. 61. 
JUROR 61: Hi. My name is Danielle Hitesman, and he 
installed carpet at my house. 
THE COURT: He what? 
JUROR 61: He installed carpet in my house. 
THE COURT: Okay. Would that knowledge, do you 
11 
22 years. I don't know how that would affect me. I've never 
23 been in that situation before. 
24 THE COURT: Let me put it this way: If you thought 
25 the evidence convinced you that he was guilty, would you 
10 
think, influence your ability to be fair and impartial in 
2 this case? 
3 JUROR 61: No, it wouldn't. 
4 TIIE COURT: Would it give you any -- make you want to 
5 give any greater or lesser weight to any statement you 
6 might hear from his side versus the other side? 
7 JUROR6I: No. 
8 TIIE COURT: So do you think you could be fair and 
9 impartial in this case? 
10 JUROR 61: I believe so. 
11 TIIE COURT: Okay. Thank you. 
12 Is there anyone else who has any knowledge or 
13 social relationship or business relationship with 
14 Mr. Payne? 
15 (No affirmative responses.) 
16 The person that signed the Information in this 
17 case was Nathan Henkes, filed on behalf of the Ada County 
18 Prosecutor. The complaint was filed by Christina 
19 Schindele, who is the Ada County Prosecutor. 
20 Is anyone here related by blood or marriage to 
21 Ms. Schindele? 
22 MR. HENKES: Your Honor, that's "Elmore County," 
23 actually. 
24 THE COURT: Elmore. rm sorry. I sit in two 
25 counties. I get done here for a week, and I go over and 
12 LESLIE ANDERSON, CSR (208) 371-2006 Page9to 12 
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' 
2 I'm not picking on Elmore County. It's an 2 JUROR6: No. 
3 equal-opportunity foot in the mouth. 3 TI:IE COURT: Do you harbor a resentment such that you 4 Is anyone here related to Ms. Schindele? 4 would be reluctant to vote in favor of the State, if 
' 5 (No affrrmative responses.) 5 that's what the evidence showed? 
6 Anyone here have any business or social 6 JUROR6: No. 
' 7 relationship with Ms. Schindele? 7 THE COURT: Was there something about that case that 
"' 8 Yes, sir, Mr. Weeks. 8 would make you be more apt to vote against the State? 9 JUROR 9: No. 9. 9 JUROR 6: Maybe not to vote at all. . 
' 
10 THE COURT: I'm sony. Mr. Beny. 10 THE COURT: Not to vote -- do you think you could be ~ 11 JUROR 9: Prior to my retirement, I had a working 11 fair and impartial? 
12 relationship, professional relationship with 12 JUROR 6: Probably not ' 
13 Ms. Schindele. 13 THE COURT: Because? iL 
14 THE COURT: Okay. And do you think that would give 14 JUROR 6: Because -- because my husband is still on 15 you pause in deciding this case? 15 parole for the -- for the action. I'm kind of trying to l 
16 JUROR 9: No, it wouldn't. 16 get through all that L 
17 THE COURT: Do you think you could be equally fair to 17 THE COURT: Okay. This is a different case, and 
:f 18 the defendant and the State? 18 Ms. Schindele is not personally prosecuting this case. 19 JUROR 9: I do. 19 JUROR 6: This is true. ~ 
20 THE COURT: Thank you. 20 THE COURT: Do you think you could give the State and 21 Anyone else? 21 the defendant both a fair trial here? 
22 Juror No. 6. 22 JUROR 6: I think I can. k 
23 JUROR 6: Christine Schindele prosecuted my husband 23 THE COURT: Thank you, Ms. Myers. 
. 24 two years ago - or seven years ago. 24 Anyone else? i; 
ri.. 25 TI:IE COURT: Would that cause you any difficulty being 25 (No affirmative responses.) 
13 14 ,. 
' 
1 The next case - or the next question is 1 Anyone have a business or social relationship 
'-2 something of a compound question. It's required by 2 with either of the lawyers? 
3 statute, so I ask you -- there's a long laundry list of 3 Yes, sir. 
4 relationships. So rm just going to ask that you listen 4 JUROR 9: I have prior professional relationship with ,.. 5 carefully to see if any of these relationships pertain to 5 the defense attorney, and I know him personally, as well. 6 you or to Ms. Payne or Ms. Schindele or Mr. Henkes. 6 TI:IE COURT: Once again, would that cause you any 7 Does the relationship of guardian and ward, 7 problem being fair and impartial in this case, do you 
'"'" 8 attorney and client, master and servant, landlord and 8 think? 
9 tenant, border or lodger exist between any of you or 9 JUROR 9: I don't think so. '" 
10 Mr. Payne or Ms. Schindele or Mr. Henkes? 10 THE COURT: Is there anyone here who has a religious 
-11 (No affirmative responses.) 11 or moral position that would make it impossible for them 12 Anyone here party to a civil action against 12 to render a judgment? ! I 13 Mr.Payne? 13 (No affirmative responses.) l 14 (No affirmative responses.) 14 Does anyone here, for any reason, have a bias r 15 Has anyone here ever complained against 15 or prejudice either for or against Mr. Payne? 
' 
' 
16 Mr. Payne or been accused by Ms. Schindele or Mr. Henkes 16 Yes, sir. Number 62. I [ 17 in a criminal prosecution? 17 JUROR 62: Steven McCain. One, it was brought up 18 (No affirmative responses.) 18 that the charge was related to methamphetamine. I have t 19 Anyone here have any unqualified -- or has 19 family members that used methamphetamine in the past. So 20 anyone here formed an opinion that Mr. Payne is either 20 I have a strong bias against it 21 guilty or not guilty? Anyone here have an opinion yet? 21 TIIE COURT: Okay. Well, I can understand. Most of 22 (No affirmative responses.) 22 us do not think that methamphetamine is a good thing. [ 23 Anyone here related by blood or marriage to 23 JUROR 62: It's just -- I saw how it ruined my 24 eit.lier of the lawyers? 24 brother's life. 
25 (No affirmative responses.) 25 THE COURT: Do you think that is going to keep you r 15 16 LESLIB ANDERSON, CSR (208) 371-2006 Page 13 to lfL 
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---------,---------.=;;,-------=-----"----...;..::, 1 from being fair and impartial in determining whether or 1 us know. 
2 not this particular defendant is guilty of the crime of 
- 3 which he's been accused? 
4 JUROR 62; It might. 
5 THE COURT: Okay. So that the mere fact that you 
6 don't like methamphetamine, anyone facing a 
7 methamphetamine charge is more likely to be convicted in 
8 your eyes or more likely to be guilty? 
9 JUROR 62: Yeah. It's just a personal bias as a 
10 whole. 
11 THE COURT: So if you're accused of a crime, do you 
12 think you should be presumed guilty before we start, ifit 
13 were you there rather than the defendant? 
14 JUROR 62: No. It's just a personal bias that I 
15 hold. 
16 THE COURT: Okay. And I don't mean to pick on you. 
1 7 rm just -- and I appreciate you being forthright about ~ ~: it. 20 difficult time being impartial? 21 JUROR 62: Yes. So, Mr. McCain, you feel that you would have a 
22 THE COURT: rm going to read the names of those who 
23 might possibly testify in this case. I will try to read 
24 their names slowly and pronounce them correctly. I would 
25 ask, if you know any of them in any capacity, please let 
17 
I together for the sheriffs department. 
2 THE COURT: Do you think that you would have 
3 difficulty being fair and impartial in this case? 
4 JUROR 25: Well, Mike was a good friend of mine. He 
5 still is. 
6 THE COURT: Pardon? 
- 14 l 15 J 16 
I 17 
JUROR 25: Mike is a good friend of mine. I don't 
think it would have a whole lot of influence. 
THE COURT: Okay. No. 40, how do you know 
Mr. Barclay? Ms. Deppen; is that correct? 
JUROR 40: That's correct. I only have met him and 
know of him. I do not know him personally nor have I had 
any real dealings with him. I just know who he is. 
THE COURT: Okay. Do you think thatjust the fact 
that you know Mr. Barclay would make you more or less 
inclined to believe any testimony he might give? 
JUROR 40: rm sorry. Could you --
! 18 THE COURT: Would that make you more or less inclined ~ 2190 to believe any testimony that he might give? JUROR 40: It wouldn't matter. It would have no -21 THE COURT: Have no effect on you as a juror? 
22 JUROR 40: That's correct. 
123 24 No. 54, Ms. Jewett. THE COURT: Okay. Thank you. 
125 JUROR 54: Just a family friend. 
1 19 
LESLIE ANDERSON, CSR (208) 371-2006 
2 Anyone here know Michael Barclay, who is with 
3 the Elmore County Sheriffs Office? 
4 Okay. Mr. Berry. 
5 JUROR 9: Again, prior law enforcement for 30 years. 
6 I knew Mr. Barclay. He also was employed by me for a 
7 while. 
8 THE COURT: Okay. I saw some other cards go up. 
9 Number6. 
10 JUROR 6: He arrested my husband. 
11 THE COURT: Would that make you more or less inclined 
12 to or -- let me back up. Would that influence your 
13 ability to be fair and impartial here? 
14 JUROR6: Yes. 
15 THE COURT: Would you be more or less inclined to 
16 believe Mr. Barclay as a result of that? 
17 JUROR 6: I find it hard to believe Mr. Barclay at 
18 all. 
19 THE COURT: Thank you. 
20 And other cards? rm going to just kind of 
21 work my way through here. 
22 No. 25, and that would be Mr. Shockey? 
23 JUROR 25: Yes. 
24 
25 
THE COURT: And how do you know Mr. Barclay? 
JUROR 25: Close friend. And we went to POST Academy 
18 
THE COURT: Would your knowledge of Mr. Barclay make 
2 it -- would that in any way influence your ability to be 
3 fair and impartial in this case? 
4 JUROR 54: No. 
5 THE COURT: I saw some others. No. 35. That would 
6 be Mr. Fisher? 
7 JUROR 35: Yeah. I work for a company that worked on 
8 police cars and police radios. I had dealings with him at 
9 that point. 
10 THE COURT: Would that influence your ability to be 
11 fair and impartial? 
12 JUROR 35: No, I don't believe it would. 
13 THE COURT: Who else did we have? No. 12, Mr. Mauk. 
14 JUROR 12: I've known him for 15 years or so. My 
15 wife cut his hair for years. Friend of the family. 
16 THE COURT: Okay. Would that affect your ability to 
17 be fair and impartial here? 
18 JUROR 12: No, Your Honor. 
19 THE COURT: You think you could set aside whatever 
20 knowledge you have and decide on the evidence? 
21 JUROR 12: Yes, sir. 
22 THE COURT: Did I see someone else that knew 
23 Mr. Barclay? 
24 
25 
(No a..ffi..rmative responses.) 
Got everybody. 
20 
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1 Elmore County Sheriff Rick Layher. 1 JUROR 5: Yeah. 
4 2 And, Mr. Berry, I assume your previous 2 THE COURT: And how do you know Sheriff Layher? 
3 occupation, you've worked with him and knew him? 3 JUROR 5: Just rve known him for probably 20 years. 
4 IDROR 9: I was a detective for about ten years. I 4 THE COURT: Do you think your acquaintanceship with i 
' 5 worked with him as a deputy sheriff for several years 5 him would make it difficult for you to be fair and 
6 before that. And then professionally in Jaw enforcement 6 impartial here? . 
7 after I left the sheriff's office and worked for the City 7 JUROR 5: No, sir. ,. 
·~ 8 of Mountain Home. 8 THE COURT: Cause you any problem at ail in serving 
9 So I don't believe any of that would lead me to 9 as a juror? 
10 be bias one way or the other. 10 JUROR 5: No, sir. ' 
. 
11 THE COURT: Pardon? 11 THE COURT: Thank you. 
12 JUROR 9: I don't believe any of that relationship 12 Juror No. 25, it would be Mr. Shockey again. i 
13 would cause me to be bias one way or the other. 13 JUROR 25: Yes. I worked with Rick on the Sheriffs 
' 14 THE COURT: Okay. Thank you. 14 Department Special Deputy there for seven years. 
15 Juror No. 6, that incident arising from your 15 THE COURT: Would that cause you any problem being 
16 husband's arrest again? 16 fair and impa11:iaI in this case? 
-17 JUROR 6: Yeah, basically. But I don't -- but I 17 JUROR 25: No, it wouldn't. 
18 don't have any personal problems or anything with Rick 18 THE COURT: No. 35, Mr. Fisher. 
19 Layher. 19 JUROR 35: As to the police radios and police cars, . 
20 THE COURT: Okay. So, as far as you're concerned, 20 working with the sheriffs department in that capacity. r· 21 that wouldn't prevent you from being an impartial juror in 21 THE COURT: Would that cause you any problems being 
22 this case? 22 fair and impartial? 
23 JUROR6: No. 23 JUROR 35: No, it wouldn't. 
24 THE COURT: Did I see Juror No. 5? Did you have your 24 THE COURT: Juror No. 36. 
25 card up? 25 JUROR 36: Mr. Layer has helped my brother with 
21 22 
1 keeping him out of trouble and with some tickets that he's 1 THE COURT: Did I see some other cards up? All the 
,.. 2 gotten when he was younger and -- 2 activity is on this side of the room. Let's see. Is that 
3 THE COURT: Do you think that would cause you any 3 the left or the right? Depending on your viewpoint, I 
4 difficulty being fair and impartial? 4 guess. 
-
5 JUROR 36: No relationship. No. 5 Anyone here familiar with Nancy Jo Hawley from 
6 THE COURT: So you think you could serve on this jury 6 the Elmore County Sheriffs Office? 
7 notwithstanding your acquaintanceship with the sheriff? 7 Mr. Berry again. 
-8 JUROR 36: rm sorry? I couldn't hear you. 8 JUROR 9: Same as before, Your Honor. 
9 THE COURT: You could serve on this jury 9 THE COURT: Thank you. 
10 notwithstanding your acquaintanceship with the sheriff? 10 Juror No. 3. 
11 JUROR 36: Yeah. 11 JUROR 3: My name is Danielle Stubblefield. We have 12 THE COURT: You wouldn't be more inclined to favor 12 a strong acquaintanceship and a very close mutual friend. 13 the side for which he testified? 13 THE COURT: Madam Bailiff, do you want to check that 
-14 JUROR 36: No. That wouldn't sway me either way, not 14 out for us? Somebody fell off the elevator, I guess. 
15 the sheriffs relationship. Sorry. 15 Ms. Stubblefield, you say you have a fairly l 16 THE COURT: Thank you. And Juror No. 62, Mr. McCain. 16 close relationship with Ms. Hawley? t 17 JUROR 62: Yeah. He Jives next-door to a close 17 JUROR 3: Oh, we have a strong acquaintanceship. I 18 friend of mine, so I've chatted with him a few times. And 18 have her on Facebook. We have - we have a very close I 19 he's arrested like half of my friends. 19 mutual friend. She's like a second mother to one of my t 20 (Laughter.) 20 very close friends here in town. 21 THE COURT: So where does that put you? 21 THE COURT: Would that give you difficulty in being 22 JUROR 62: I'm pretty much impartial. 22 impartial in this case? [ 23 THE COURT: Your acquaintanceship with Sheriff Layher 23 JUROR 3: No, not necessarily. I don't see any 24 would not give you any difficulty in serving as a juror? 24 reason why. But I know her. ! I 25 IDROR62: No. 25 THE COURT: Sure. r 23 24 
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Juror No. 22, that would be Ms. Hamilton. 
JUROR 22: Yes. I know Mrs. Hawley from her 
mother-in-law. I've just met her through her 
mother-in-law. And then she worked where I worked. 
THE COURT: Okay. Would that cause you any 
difficulty being fair and impartial in this case? 
JUROR 22: No. 
THE COURT: Juror No. 55. 
JUROR 55: I'm her insurance agent. 
THE COURT: Would that cause you any difficulty being 
fair and impartial in this case? 
JUROR 55; No, sir. 
THE COURT: No. 25. 
JUROR 25: Sheriff's department. 
THE COURT: Same question as before: Would that 
cause you any problem •• 
JUROR 25: No, it wouldn't. 
THE COURT: - being impartial? 
Did I see another card out there? 
(No affirmative responses.) 
Anyone here familiar with Corrina Owsley? 
(No affirmative responses.) 
Is there anyone here who would be unwilling to 
follow my instructions as to the law that you must apply 
in determining this case? 
25 
JUROR 41: IfI feel strongly against the ruling, I 
don't think so. 
THE COURT: Thank you for your candor. 
Anyone else? 
(No affirmative responses.) 
Anyone who would have or who is unwilling or 
unable to render a fair and impartial verdict based on the 
evidence for some reason? 
Mr. Weaver, obviously, has some strong feelings 
in some areas. But is there someone else who, because of 
anything you've heard so far, what limited knowledge you 
have of the case, do you think it would be not possible to 
be fair? 
(No affmnative responses.) 
Is there any reason that any of you cannot give 
this case your complete and undivided attention during the 
course of this trial? 
No. 11, that would be Ms. Flores. 
JUROR 11: Yes. I'm moving at the end of this month, 
so I have, like, a week or so to move out ofmy house. 
And I just want to get it over with. 
THE COURT: Okay. We expect this trial to be over j22 
1 23 with tomorrow. 
I 24 JllROR 11: Okay. 
\
, 25 THE COURT: Would that -- would that·· would you be 
- n 
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1 
2 
(No affirmative responses.) 
And I put that to you·· if you thought the 
3 instruction was wrong, would you be willing to set that 
4 aside; or if you disagreed with the law, would you still 
5 be able to set that aside and follow the instructions in 
6 this case? Anyone here have a problem with that? 
7 Juror No. 41, Mr. Weaver. 
8 JUROR4I: Yeah. 
9 THE COURT: You'd have a problem following the 
10 instructions? 
11 JUROR 41: IfI disagree with it, yes. 
12 THE COURT: Even though it would be your sworn duty 
13 as a juror, if selected, to follow the law? 
14 JUROR 41: It would weigh very strongly against my 
15 decision. 
16 THE COURT: So, in your view, then, everyone should 
17 be able to decide what laws they like and which ones they 
18 don't? 
19 JUROR 41: No, not necessarily correct. But ifI 
20 feel that way, I feel that way. So •• 
21 THE COURT: Okay. Well, that's fair. I don't -- I'm 
22 just trying to explore a little bit your reluctance to 
23 follow instructions, I guess. 
24 Would you be able to set aside your 
25 disagreement and follow them notwithstanding? 
26 
able to put up with us that long? 
2 JUROR 11: The thing is I have to clear my house by 
3 the end of this week. I only have, like, two or three 
4 days, and I still have, like, half of it to go. So -
5 THE COURT: So you think that would be a distraction 
6 toyou? 
7 JUROR 11: Yes. Because I'm actually not here here. 
8 THE COOR T: Pardon? 
9 JUROR 11: My mind is in my house with all the stuff 
10 that I need to do and clean and pack. 
11 THE COURT: All right. 
12 Juror No. 3. 
13 JUROR 3: I just don't have adequate day care. Being 
14 a military family, we don't have any other family here. 
15 But I'm scrambling and working on it. 
I 6 THE COURT: Okay. Well, would you be able to be here 
17 tomorrow? 
18 JUROR 3: My husband cannot take leave tomorrow. So, 
19 right now, that's uncertain. rm working hard to try to 
20 make it work. 
21 THE COURT: You're working on it? 
22 JUROR 3: Yes. 
23 THE COURT: Okay. 
24 Juror No. 4. 
25 JUROR 4: Is the trial going to be taking place this 
28 
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I evening? 1 TIIB COURT: Okay. ' 
,, 2 THE COURT: We anticipate being out ofhere by 2 Juror No. 62. 
3 at the latest. 3 JUROR 62: I work nights, so being awake right now is 
4 JUROR 4: Okay. Then I'm fine. 4 not very easy. And I might have difficulty staying awake. 
-5 THE COURT: Okay. 5 TIIB COURT: Okay. 
6 JurorNo. 17. 6 JUROR 41: If that works, I agree. 
7 JUROR 17: Debra Hodgerson. I found out 7 TIIB COURT: If it works, he agrees. 
" 8 yesterday that my daughter -- 8 There was another card flashing there. Is 
9 THE COURT: Excuse me. I'm sorry. I can't-- 9 there someone else that was -- was going to have trouble? 
10 JUROR 17: Debra Rodgerson. I found out yesterday my IO Yes, Juror No. 7. 
11 daughter is due for surgery tomorrow or on Friday. 11 JUROR 7: Lalani Matheson. I also work graveyard 
12 THE COURT: Is this serious surgery? 12 shift and checked with my employer, and I cannot get V 
13 JUROR 17: She's at high risk. It's for kidney 13 tonight off. l 
14 stone, but she's a high-risk patient 14 TIIB COURT: Who is your employer that disrespects 
15 THE COURT: Okay. 15 jury duty so much? 
16 Juror No. 34, Ms. Fortenberry. 16 JUROR 7: It's not that. It's just we're 
-
17 JUROR 34: Yes. If the trial is going to be done 17 short-staffed. I work for Sequel Three Springs, the 
r 18 today, then it's fine. But tomorrow I have an important 18 treatment center. 
19 doctor appointment at St. Luke's in the morning. 19 THE COURT: I'm sorry. What? '~ 
20 THE COURT: How tough is it to reschedule that 20 JUROR 7: Sequel Three Springs. 
21 appointment? 21 THE COURT: Anyone else? 
22 JUROR 34: Well, I'm pregnant, and I have to have 22 Is there any other reason that anyone here 'L 
23 this ultrasound done before Monday. 23 believes they could not serve as a juror? 
24 THE COURT: Before Monday? 24 No.36. 
25 JUROR 34: Yes. It's for a clot screening. 25 JUROR 36: Again, it's just my relationship with his 
29 30 
1 brother. I'm just really uncomfortable knowing what I 1 then anyway? 
c-2 know already while working with his brother. 2 Juror No. 24. 
3 THE COURT: I saw another card there. Yes, 3 JUROR 24: Half the time, I don't understand what 
4 Mr. Weaver. 4 you're talking about. 
5 JUROR 62: You said earlier -- I'm still kind of 5 THE COURT: Excuse me, Ms. Short. I'm having trouble 
6 asleep -- but something about if -- if our mind is already 6 hearing you. ,. 
' 7 made up about the case. And I know, from a little bit of 7 JUROR 24: Half the time, I don't know what you're 
-8 personal experience, that when you get a possession 8 talking about. And I'm having a hard time understanding 
9 charge, that means they actually remove it from your 9 English. 
10 possession. 10 THE COURT: English is not your native language? ~ 
11 THE COURT: Mr. Weaver, you don't have to try quite 11 JUROR 24: No, my second. 
12 so hard to get out from under -- 12 THE COURT: Pardon? 
13 JUROR 62: I'm not. 13 JUROR 24: My second. 
-14 THE COURT: Okay. Noted. 14 THE COURT: Okay. Would counsel approach. 
15 Next? The other -- is there someone else? I 15 (Sidebar.) 
16 saw a card. No. 39. 16 THE COURT: The following jurors will be excused for -17 JUROR 39: If the trial is today, I would have a 17 cause: 
18 problem with it, but not tomorrow. 18 Juror No. 36, Ms. O'Brien; Juror No. 41, 
19 THE COURT: You could be here tomorrow? 19 Mr. Weaver; Juror No. 11, Ms. Flores; Juror No. 3, ,-
20 JUROR 39: Huh? 20 Ms. Stubblefield; Juror No. 17, Ms. Rodgerson; Juror No. 
21 THE COURT: You say you could be here tomorrow? 21 44, Ms. -- wait a minute. I'm not sure I've got it right. 
22 JUROR 39: I can be here tomorrow. 22 I've got the number "44" written down, but the name I've 
,_ 
23 THE COURT: Well, we're going to be completing here, 23 got written down is Fortenberry. 
24 as I said, before 5 o'ciock today. Okay. So will that 24 JUROR 34: 34. 
25 work? Since you're not going to get out of here before 25 ,... THE COURT: Pardon? 
31 32 
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1 JUROR 34: It's 34. 
2 THE COURT: It should be 34. You have a doctor's 
3 
J : 
j ~ 
I 10 J 11 
! 12 
! 
1 13 J 14 
i 15 
appointment? 
JUROR 34: Yes, sir. 
THE COURT: So Juror No. 34, Ms. Fortenbeny; Juror 
No. 62, Mr. McCain; Juror No. 7, Ms. Matheson; Juror 
No. 36 -- I guess rve already called your name, 
Ms. O'Brien, put you down twice -- and Juror No. 24, 
Ms. Short. 
Those jurors are excused. Please leave your 
card numbers. We're going to take a break here so that 
everybody -- my staff can take a few moments before we 
start the questioning by the attorneys, which is next. 
So the jurors that I have excused, leave your 
cards with my bailiff or with the jury commissioner. 
How would you prefer to handle that. I! 16 
_, 17 TIIE BAILIFF: Actually, they can leave it with the 
18 jury commissioner, because they need to check in before 
]19 
-J 20 j 21 
22 
- 23 
24 
J25 
1 
they leave. 
THE COURT: Check in with the jury commissioner 
before you leave. 
The rest of you, we're going to be in recess 
until ten minutes of the hour of3 o'clock, 15 minutes. I 
would ask you to report back here. You need to be seated 
back in the same seat that you're in when you come back. 
33 
something, I guess. 
JUROR 37: No. It's just COPD. It just gets real 
bad in the winter. I have it all the time. But just in 
4 the winter, it gets worse. J 5 THE COURT: Okay. Well, if you would -- if you would 
6 prefer to be excused today and come back when your cough 
7 isn't as bad, I would do that. But I will, to some J 8 extent, leave it up to you if you prefer to remain on the 
9 panel and potentially selected. 
J 
10 
,• 11 
• 12 
13 
14 
15 
Jl 16 . 17 
I 18 J 19 
• l20 
· '21 I 
J22 
!~! 
~25 
JUROR 37: Well, it wouldn't matter to me. You know, 
that cough would kind of interfere with things, I would 
think. 
THE COURT: You say it clears up -- gets better as 
the weather gets better? 
JUROR 37: Yeah. Like in the summer. July and 
August are about my best two months. 
THE COURT: Mr. Badley, I think I'm going to take 
this opportunity to just suggest that we'll pick you at a 
time when maybe your cough isn't quite so bad. And I will 
excuse you for cause today. 
JUROR37: Allright. 
TIIE COURT: And leave your munber with the jury 
commissioner, check in. 
JUROR 37: All right. 
THE COURT: And let's make a note to talk to the jury 
35 
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i So if someone next to you has been excused, just leave 
2 their seat empty. And probably the best is just to leave 
3 your number on your chair and remember your number. 
4 Don't lose the yellow cards. Something bad 
5 happens if they're gone. I don't know what it is. But 
6 don't lose them. 
7 We'll be back here in 15 minutes. And I will 
8 admonish you, as you were instructed earlier, that you are 
9 not to discuss this case amongst yourselves or with anyone 
10 else or form an opinion about this case unless and until 
11 you are selected as a juror. 
12 So, with that, we'll be in recess until ten 
13 minutes of the hour. 
14 (Recess.) 
15 (Jury panel present.) 
16 THE COURT: Mr. Badley, Juror No. 37. Sir, you sound 
17 like you're a bit under the weather today. 
18 JUROR 37: Yeah. I have COPD. 
19 THE COURT: Okay. So it's not just a cough or cold? 
20 JUROR 37: No. It's --
21 THE COURT: Do you feel up to serving? 
22 JUROR 37: Well, if you can put up with all that 
23 coughing I do all the time. 
24 THE COURT: Okay. Well, I just was concerned because 
25 it sounded like perhaps you were coming down with 
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1 commissioner about excusing Mr. Badley until July. 
2 Thank you, Mr. Badley. 
3 Mr. Henkes, you may inquire of the panel. 
4 MR.HENKES: Thank you, YourHonor. 
5 Good afternoon, ladies and gentlemen. My name 
6 is Nate Henkes. Let me step back for a second. 
7 Your Honor, may I address them from here? 
8 THECOURT: Youmay. 
9 MR. HENKES: I'm a deputy prosecutor here in Elmore 
10 County. I'm going to be representing the State in this 
11 matter. 
12 As the court has previously instructed, this is 
13 the voir dire process. What we're trying to do is we're 
14 trying to weed out any biases and be sure that the 
15 defendant gets a fair and impartial trial. 
16 So, with the questioning, please don't feel 
17 that we're trying to pry into your personal business. 
18 What we're trying to do is we're trying to make sure that 
19 he has a fair trial. 
20 Now -- and you'll notice that I walk around. 
21 I'm a wanderer. 
22 
23 
One of the things that is really important and 
is often overlooked is: Do any of the jurors here - and 
24 you can look to your left and your right. Do an.y of the 
25 jurors know any of the other jurors? 
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1 Quite a few. Okay. Well, I'm going to try to 1 person? 
2 narrow it down with some different questions. 2 (No affirmative responses.) 
3 Do -- any of the jurors who know the other 3 Is there potentially bad blood between any of p 
4 jurors, is anybody in a supervisory position over the 4 the jurors here? 
\. 5 other individual? Are there any, perhaps, employment 5 (No affirmative responses.) 
6 supervisors and workers for that particular employer? 6 Is there anybody here who feels that they would i 
7 (No affirmative responses.) 7 be obligated to follow the other person if both were 
~ 8 How about in the context of church? Is there 8 selected to be jurors? 
9 any pastors, congregation members, anything along that 9 (No affirmative responses.) r 
i 10 line? 10 What I mean by that, if your friend or 
-11 You're Juror No. 16? 11 acquaintance or person you know voted one way, would 
12 JUROR 16: I know Kelly Buchanan and Mark Delong. 12 anybody feel that they are obligated to vote with that r 
13 MR. HENKES: Are they in a position, through the 13 person? Anybody feel that they would be pressured to vote C. 
14 relationship you have with them, to apprise you of 14 with that person? 
15 guidance or mentor you or anything like that? 15 (No affirmative responses.) 
16 JUROR 16: No. 16 How about against? Does anybody feel that, '-
17 MR. HENKES: Anybody else have a relationship with 17 because one person is voting one way, that you would be 
e 18 somebody in church, perhaps, who gets guidance from this 18 voting against that person? 
19 individual or receives guidance? 19 (No affirmative responses.) 
20 (No affirmative responses.) 20 Is there anything about the relationships ,, 
21 Is there anything about the relationships that 21 anybody has or the knowledge of the other jurors in here 
i 22 you have or that you know the other person, the extent of 22 that you all believe would be important for us to know? 
23 that relationship -- is there anything about that 23 (No affirmative responses.) p 
24 relationship with anybody that they feel that they 24 And are -- are the majority of these i 
'-25 wouldn't be able to sit on a jury panel with another 25 relationships, are these social relationships or 
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1 employment relationships? If they're social 1 JUROR 31: Alan Walker Johnson. James Weeks and I ' 
-2 relationships, raise your hand. 2 have worked together at Paragon Heating. 
3 Is there anybody here that's in an employment 3 MR. HENKES: Is there anything about that 
4 relationship where somebody has done work for them or you 4 relationship that you feel would --
.. 5 know them through the extent of their employment? 5 JUROR 31: No. 
6 Mr. Fisher, who would that be? 6 MR. HENKES: Anybody else? Juror 32. "" 
7 JUROR 9: Mr. Berry here, he was police chief. 7 JUROR 32: I'm just a teller for a financial ', ,, 
8 Working on their police cars and police radios and things 8 institution in town. I recognize some faces. 
"'' 9 like that. 9 MR. HENKES: So some of the individuals here -
10 MR. HENKES: So similar to Sheriff Layher and -- 10 JUROR 32: Yeah. 
-11 JUROR9: Yeah. 11 MR. HENKES: -- patronize that bank? 
12 MR. HENKES: I'm sorry. I believe I saw a couple 12 Is there anything about that relationship --
13 other hands. Ms. -- 13 JUROR 32: No. 
-14 JUROR 33: Ramona. 14 MR. HENKES: -- that you would have a problem with? 15 MR. HENKES: Ramona. Would you please explain. 15 Anybody else? Juror 52. b 
16 JUROR 33: I work with this person and see them on a 16 JUROR 52: James Weeks. I have a working i-17 daily basis. 17 relationship with Anton right here. We buy --
18 MR. HENKES: Who is that? 18 THE REPORTER: I'm sorry. I -
19 JUROR 33: Kelly Buchanan. 19 THE COURT: You have to speak up, please. I-20 MR. HENKES: Is there anything about that 20 JUROR 52: I have a working relationship with Anton. h 21 relationship with Ms. Buchanan that you would feel 21 We buy electronics from him at Marathon. 
22 obligated one way or the other? 22 MR. HENKES: Is there anything about that -23 JUROR33: No. 23 relationship that would cause you concern? 
-24 :MR. HEN1<ES: Anybody else that knows somebody here 24 JUROR 52: (Shaking head.) 
25 through a business relationship? Juror 31. 25 -MR. HENKES: Anybody else that I missed? 
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1 JUROR 55: I do business with several of the other 1 JUROR 1: No. 
2 jurors. 
3 MR. HENKES: That's in your capacity as providing 
4 insurance to them? 
5 JUROR55: Correct. 
6 THE REPORTER: Can I get your name and number, 
7 
8 JUROR 55: Jared Hart, 55. 
9 MR. HENKES: And, Mr. Hart, is there anything about 
10 that relationship where you're providing these services to 
11 other people, do you feel any obligation to vote with them 
12 or against them? 
13 JUROR 55: No, sir. 
14 
'. 15 
' 16 J 17 
' 18 
MR. HENKES: Now, I've had the opportunity to look at 
the juror questionnaires. I'll ask some follow-up 
questions on that. 
Juror No. 1, Ms. Ridley, you indicate that you 
have friend or family in law enforcement. Could you 
please explain the extent of the relationship or who that J' 19 , 20 is. 
JUROR I: Number l, Shawna Ridley. I'm close friends 
with Deputy Curly. 
MR. HENKES: Is there anything about the relationship 
24 with Deputy Curly that would lead you to give more 
'j 25 credence or more weight to a -~ 
1 
1 
,J ~ 
uncle. 
MR. HENKES: Is that in Idaho? 
JUROR 16: Um-hmm. 
· 4 MR. HENKES: What county? 
,J 5 JUROR 16: I don't even know. He lives out towards 
6 Middleton. 
7 J 8 
9 
po 
,j 11 
12 
J'13 . 14 
15 
4 
16 J 17 
, 18 
J' 19 
'20 
l 21 
MR. HENKES: Is there anything about your uncle being 
in law enforcement that would -· where you would give more 
weight to the testimony of a law enforcement officer? 
JUROR 16: No. 
MR. HENKES: Juror 27, Mr. Smith. Mr. Smith, you 
also indicate you have friend or family in law 
enforcement; is that correct? 
JUROR27: Yes,sir. Ihaveacousinthat'sapolice 
officer in Jerome. 
MR. HENKES: And with your cousin - or is there 
anything about that relationship with your cousin that 
would lead you to provide or give a law enforcement 
officer -- their testimony more weight than another 
witness? 
JUROR 27: No, sir. 
2 
3 
MR. HENKES: -- law enforcement officer's testimony? 
JUROR 1: No. 
4 MR. HENKES: And the extent of that relationship is 
5 acquaintance, social relationship? 
6 JUROR l: Close friend. 
7 MR. HENKES: How about you, Mr. Inama? You indicate 
8 you have friends and family in law enforcement. Would 
9 that be Sheriff Layher --
10 JURORS: It'slnama. 
11 MR. HENKES: Excuse me. Mr. Inama. 
12 
13 
JUROR 5: I don't have any relatives. 
MR. HENKES: Do you have a friend in law enforcement? 
14 JUROR 5: Rick Layher, I've known him for quite a 
15 while. 
16 MR. HENKES: So what you previously said regarding 
17 SheriffLayher? 
18 This is a side note, too. I apologize ifl say 
19 your name wrong. Thank you for correcting me. My last 
20 name is Henkes, and rve had it pronounced several 
21 different ways. So, please, if I do incorrectly pronounce 
22 your name, please correct me. 
23 How about Juror 16, Ms. Davis? You indicate 
24 you have a friend or farrrily in law enforcement 
25 JUROR 16: Yeah. It's in another county, though. An 
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1 currently works for the DEA. 
2 MR. HENKES: Is there anything about either your 
3 relationship with your brother who is in law enforcement 
4 or your own personal -· personal training and experience 
5 as regards to law enforcement that would lend credence to 
6 you giving the law enforcement -
7 JUROR 25: No. 
8 MR. HENKES: -- person more weight to their 
9 testimony? 
10 Just, ifl may ask, were you ever in law 
11 enforcement? 
12 JUROR 25: Yes. Elmore County Sheriff's Department. 
13 MR. HENKES: How many years? 
14 JUROR25: Seven. 
15 MR. HENKES: How about Ms. Wendel -- Wendel? 
16 JUROR20: Wendel. 
17 MR. HENKES: Wendel. You also indicate you have a 
18 friend or family in law enforcement? 
19 JUROR 20: It's in Las Vegas, just a friend. 
20 MR. HENKES: A friend? 
21 JUROR 20: Yeah. J22 MR. HENKES: How about you, Mr. Shockey? You've gone 22 MR. HENKES: And, again, same question. 
JUROR 20: No. 23 ! through POST academy? 23 
; 24 JUROR 25: I've worked with the Elmore County 
25 Sheriff's Department. And I do have a brother who 
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24 MR. HENKES: I hate to be repetitive. I just want to 
25 make sure. 
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State vs. Fayne Case No. CR-009-6066 Jury Trial Day l - 1/19/lL 1 Ms. Wagner? 1 .MR. HENKES: And do you recall what the jury's 
-2 JUROR 32: 32 is the number. And Thomas Arnold, a 2 verdict was in that case? 
3 cop in town, I'm good friends with his wife. I work with 3 JUROR 2: Well, it was three different counts and 
4 her. 4 found guilty on one count. 
.... 5 MR. HENKES: Is there anything about the relationship 5 .MR. HENKES: How was your overall experience as a 
6 you have with either his wife or him that would lead you 6 juror? 
7 to give more authority or weight to his testimony? 7 JUROR 2: Fine. 
... 8 JUROR 32: No. 8 .MR. HENKES: Was there anything negative about the 
9 MR. HENKES: Also, on here, there are several of you 9 experience that you didn't like, that you wouldn't want to 
10 who indicated that you've had prior jury experience or 10 do it again, or did you have an overall positive ~ 11 have been on a jury before. I want to ask you some 11 experience? 
12 questions in relationship to that. 12 JUROR2: It was fine. 
13 Mr. Walker, No. 2, it indicates you were a 13 MR. HENKES: Ms. Hildreth; is that correct? Juror ,.. 
14 juror in 1979. 14 No. 18. You indicate that you were ajuror in 2004. 
15 JUROR 2: That's about the right year. 15 JUROR 18: Yes. 
16 MR. HENKES: Do you recall what kind of case was 16 MR. HENKES: Was that on a civil or criminal case? t-
17 that? Was that a civil or criminal case? 17 JUROR 18: Criminal. 
18 JUROR 2: It was criminal. 18 .MR. HENKES: Do you recall what the charges were? 
19 MR. HENKES: Do you recall what type of charges were 19 JUROR 18: Rape. -
20 levied in that case? 20 MR. HENKES: A rape, as well? And do you recall what 
21 JUROR 2: It was a rape case. 21 the outcome of that was? 
22 MR. HENKES: Rape case? And was it a short trial, or 22 JUROR 18: Not guilty. " 
23 was it a long, drawn-out trial? 23 .MR. HENKES: And was that a short trial? Was that a 
24 JUROR 2: It was three or four days. I can't 24 long, drawn-out trial. 
25 remember. 25 JUROR 18: Short. ,_ 
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1 MR. HENKES: How was your overall experience? 1 JUROR 42: The last time around, it was with the 
.... 2 JUROR 18: It was all right. 2 grand jury --
3 MR. HENKES: Something you would want to do again 3 THE REPORTER: Could you repeat the last part of your 
4 or-- 4 answer. 
-5 JUROR 18: Well, I had an infant at the time, and 5 JUROR 42: It was with the grand jury. We didn't 
6 husband had to stay home with four kids, and he was not 6 actually be a juror in front of the judge. We just found I 7 happy. 7 -- as a body, made recommendations as to whether it should 8 MR. HENKES: Mr. Fisher? 8 go to trial or not. r 9 JUROR35: Yep. 9 MR. HENKES: As you just indicated, a grand jury is a j 
l 10 MR. HENKES: Did you indicate you were a juror? I 10 different, for lack of a better word, animal in and of r 11 don't notice that it said. Were you a juror on there, as 11 itself. You're required to -- you have different 12 well? 12 obligations with a grand jury than you have here. 
13 JUROR 35: Yeah. I've been on a couple juries 13 JUROR 42: Time before that when I was on jury duty, [ 14 before. Some DUI cases back in the '70s time frame, and 14 I was never called for a case. 15 there was a civil case later on. I don't remember 15 MR. HENKES: How would you rate your experience as a i 16 exactly. 16 grand juror? Again, I know it's different, or you're "-17 MR. HENKES: Do you recall the outcome of any of the 17 called upon to report more often. But, overall, how was 
-18 cases? 18 that experience? 
19 JUROR 35: I believe on the DUis, one was guilty, one 19 JUROR 42: It was good. 
-20 was not guilty. In the civil case, I think we ruled for 20 TIIE REPORTER: I need that juror number, too. .. 21 the -- for the prosecution. 21 :MR. HENKES: I believe he's Juror 42. Is that 22 MR. HENKES: And how was your overall experience? 22 correct? ~ 23 JUROR 35: It was good. 23 JUROR 42: 42. 24 MR. HE:t'i'KES: !vfr. Bybee here? Mr. Bybee, you 24 MR. HENKES: Did I pronounce that correctly? I r 25 indicated you had also done service as a juror? 25 JUROR 42: Bybee, yes. 47 48 
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1 fv.lR. HENKES: Mr. Ortiz, Juror No. 2 i. I noticed that 1 questions that pertain more directly to this case. I 
J 2 3 
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J 5 6 
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you had indicated you're a technician for street rods. 2 asked kind of a general series of questions at first. 
JUROR 21: Yeah. 3 And as the court has explained and as at least 
11:R. HENKES: So do you make custom rods? 4 some of the jurors addressed, this case does involve an 
JUROR 21: Yeah, we do custom. 5 allegation of methamphetamine possession. 
11:R. HENKES: What's the coolest car you've worked on? 
JUROR 21: Probably a 1932 CheV'J. 
11:R. HENKES: Do you have an opportunity to drive 
them, too? 
JUROR 21: Yeah, I do. 
11:R. HENKES: Is it Ms. Corlette-Trueba? 
JUROR 19: Yes. I'm No. 19. 
11:R. HENKES: I just happened to notice that your 
prior residence was Cedar Rapids, Iowa. 
JUROR 19: For a short time, yes. About six months. 
MR. HENKES: Are you a football fan, by chance? 
JUROR 19: Not anymore. 
11:R. HENKES: The reason I ask is I am actually from 
the Cedar Rapids area, as well. 
JUROR 19: I went to University of Iowa, so -
11:R. HENKES: So you're a Hawkeye? 
JUROR 19: Yes. 
MR. HENKES: That's good to know. I was a little 
worried if you were a Cyclone fan. 
Now I'm going to get into a couple of specific 
49 
JUROR 48: I like to, like I said, call it as I see 
it. If -- I'll do my best to make a call off the evidence 
presented and not keep an account of anything personal. 
11:R. HENKES: But the fact that methamphetamine is 
involved, does that, just hearing that word, potentially 
skew you? 
JUROR 48: It did kind of :frazzle me a little bit 
when I heard that was the charge. Like, oh, man, I just 
lost my cousin to this kind of stuff, and boom. 
MR. HENKES: Were you and your cousin pretty close? 
JUROR 48: No, not really. But, I mean, it's blood, 
and I saw him in the last year. And now he's not there 
anymore. His name is still in my phone. 
MR. HENKES: Did you have the opportunity to see how 
he changed and progressed? 
JUROR 48: Yeah. It's pretty nasty stuff. 
MR. HENKES: Does anybody else have an experience 
either with friend, family member? 
(No affirmative responses.) 
And on the same note, because this case deals 
with methamphetamine, does anybody have a specific 
religious or moral belief that, simply because the case 
does deal with methamphetamine, that you wouldn't be able 
to set aside that religious or moral belief and sit in as 
a juror in this matter? 
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6 Now, one of the jurors who was released for 
7 cause had addressed the issue a bit But does anybody 
8 or -- has anybody either dealt on a personal, family or 
9 friend, level with somebody with issues with 
10 methamphetamine that could potentially impact their 
11 ability to sit as a juror in this case? 
12 Juror48? 
13 JUROR 48: My cousin passed away a few •• either last 
14 month or the month before from an overdose of either meth 
15 or heroin. And he's been struggling with a drug addiction 
16 since he was in his teens. He was 29 when he passed away. 
i 7 So I believe that may drive my partiality. But based on 
18 the evidence presented, I believe I would still be able to 
19 call it as I see it. 
20 MR. HENKES: There is a potential in the back of your 
21 mind, subconsciously, that·· I mean, setting aside a 
22 personal experience, do you think that -- and I know that 
23 you're wanting to be impartial and thinking you can set it 
24 aside. Do you think that that in any way is going to 
25 weigh on your decision? 
50 
1 (No affinnative responses.) 
2 Now, the final set of questions, I'm just going 
3 to highlight and kind of touch on some of the questions 
4 that the judge had addressed in prior instructions. I'm 
5 just wanting to make sure everybody understands. 
6 Does everybody here understand that if you're 
7 selected to preside as a juror in this matter, you'll be 
8 asked to render a verdict based solely on the evidence 
9 presented here in the case? Does everybody understand 
10 that? Give me a nod if you do. 
11 (Affirmative responses.) 
12 So, with that, clean slate. Until evidence is 
13 presented in here, in trial, that's the -- what you'll be 
14 relying upon ultimately in rendering a verdict. Does 
15 anybody have a problem with that? 
16 (No affinnative responses.) 
17 Now, along those lines, does everybody 
18 understand that, to assist the jury in reaching a verdict, 
19 the court is going to provide a set of instructions. And 
20 these instructions are going to set forth the applicable 
21 law or laws that will be followed by the jury. 
22 I know there was some discussion with one of 
23 the jurors there indicating that he didn't feel that -- if 
24 he agreed, he could follow; but ifhe disagreed, that he 
25 would not follow the instructions of the court. 
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l Now, does everybody here understand they're 1 evidence and give -- be fair in this trial. 
. 2 bound, as ajuror, to follow the instructions as set forth 2 MR. HENKES: Do you understand, as a juror, you're 
3 by the court? 3 not to concern yourself with sentencing? That's not --
4 Juror 31? 4 not going to be required of you. You're simply required 
' 5 JUROR 31: When I read about somebody innocent being 5 here to look at the evidence and determine whether or not 
6 released from prison, that's a pet peeve of mine. And it 6 Mr. Payne is not guilty or guilty of the offense. 
7 didn't matter if90 percent of the evidence was finding 7 Does everybody understand that? We're not here 
-8 him guilty, ifl thought he was innocent at all, he would 8 to determine the sentence in the matter. We're just here 
9 be innocent. 9 to determine the evidence and determine whether or not a ,. 
10 MR. HENKES: So, even if the court were to provide 10 criminal offense has occurred or not occurred. 
. 
11 you with the burden of proof -- that being beyond a 11 Does that relieve some of that burden on you of 
12 reasonable doubt -- you would completely ignore the burden 12 knowing that you're not having to deal with the sentencing v-
13 of beyond a reasonable doubt, and you'd make it an 13 phase or--
~ 
14 absolute certainty? 14 JUROR 31: No. I'd have to know that he would be 100 
15 JUROR 31: I have to live with it the rest of my 15 percent guilty in order for me to find him guilty. 
16 life, with the decision. 16 MR. HENKES: So you believe the burden of proof to 
17 MR. HENKES: But, as a juror-- so you're saying, 17 convince you would be at 100 percent, I would say, 
t 
18 regardless of the instructions you're provided, that you 18 absolute certainty? 
19 would feel that you couldn't follow that instruction? 19 JUROR 31: I've never been in this before, so it's 
20 You'd need absolute certainty so you could live with the 20 like I'm going into this totally •• totally naive. And 
21 decision, whether that be not guilty or guilty? 21 it's -- I don't really know. ! 22 JUROR 31: I don't know -- just to be blunt, I don't 22 MR. HENKES: And that's fair. 
r 
23 know ifl would be good on the jury at all. I'm kind of 23 Is there anybody else that believes that the 
24 slow at learning. Okay? And given that he could end up 24 burden in this case should be guilty at 100 percent? Does 
25 in prison, I don't think that I could handle all the 25 anybody believe that the burden should be absolute "' 
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1 certainty? I the defendant guilty only if you are convinced beyond a 
2 (No affinnative responses.) 2 reasonable doubt? r 3 The court is going to give you an instruction 3 JUROR 31: Beyond reasonable could be 51 percent --
t 
4 as to what reasonable doubt means. It sets forth the 4 if I'm understanding you right. It could be-· 
5 burden in a criminal case. And you'll have the 5 TI:IE COURT: No. Beyond a reasonable doubt does not 
6 instructions; so you can read it and look at it, determine 6 mean 51 percent. 51 percent or -- is referred to in the 
7 yourself what reasonable doubt is. 7 law as a preponderance of the evidence: Is it more likely 
f. 
8 If you had the opportunity to look at that 8 true than not true? That's the standard in a civil case. 
9 instruction, to read what it says, to understand that, do 9 This is a criminal case, where the standard is 
10 you feel that you would be able to follow that, knowing 10 beyond a reasonable doubt. The burden is quite heavy on 11 what it says? Or do you still feel -- and I know you're 11 the State to prove guilt. 
in a situation where you don't know for sure at this " 12 12 So, just for the benefit -- because this 
13 point, but do you feel that you're going to be requiring 13 discussion has been opened up, I'm going to give the jury 14 100 percent, beyond all certainty? 14 a sneak preview of some of the instructions. 15 JUROR 31: I think I would be leaning towards the 15 A reasonable doubt is not a mere possible or I 16 hundred percent, just to make sure. 16 imaginary doubt. It is doubt based on reason and common 
r 17 TI:IE COURT: Is it Mr. Williams? 17 sense. It may arise from a careful and impartial 18 MR. HENKES: Mr. Johnson. 18 consideration of all of the evidence or from a lack of 
f 
19 THE COURT: Mr. Johnson. Mr. Johnson. I don't know 19 evidence. After considering all of the evidence, if you 20 where I came up with "Williams." 20 have a reasonable doubt about the defendant's guilt, you 21 Mr. Johnson, I will be instructing as to the 21 must find the defendant not guilty. ! 22 burden of proof in this case, and it is beyond a 22 That's what we mean by a reasonable doubt. Is r 23 reasonable doubt. And I'm not sure what you equate a 23 that a standard you would have difficulty applying -- in 24 hu.'ldred percent guilty to. But would you have a problem 24 following, I should say? 
' 25 in following an instruction that says that you are to fmd 25 JUROR 31: I would say yes. r 55 56 LESLIE ANDERSON, CSR (208) 371-2006 
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JUROR 31: To be honest, I don't know what - ifI 
was on the jury, I don't know what I would do. I'm just 
telling you what's on my mind. 
TIIB COURT: Thank you. 
And, Mr. Henkes, you may continue to inquire. 
MR. HENKES: Mr. Johnson, based upon that 
representation to the State as well as the court, do have 
any objection ifI were to ask the court to excuse you for 
cause? 
JUROR 31 : I think that would be the best. 
MR. HENKES: Your Honor, I think, based upon those 
representations, the State would seek to dismiss 
Mr. Johnson, Juror 31, for cause in this matter. 
MR. CRAWFORD: Your Honor, I'll leave it to the 
court's discretion. 
THE COURT: Thank you, Mr. Crawford. 
Mr. Johnson, I have the distinct impression 
your feelings here are sincere, but they are also, to some 
extent, contrary to my -- what would be my instructions on 
the law, the burden of proof that you would apply. 
And everyone is entitled to a fair trial, both 
the defendant and the State. And in this particular case, 
I think perhaps it's best that you be excused for cause. 
57 
Mr. Walker, I'm sorry to pick on you, but I 
know you've had prior jury service. If you were provided 
with a set ofinstructions and one of the instructions 
just didn't seem fair to you, would you feel that you 
could ignore that instruction? 
JUROR 2: Yes. 
MR. HENKES: So even if the court were to --
JUROR 2: No. Could you -- that I could ignore it? 
MR. HENKES: The instruction. 
JUROR 2: Oh, no. 
MR. HENKES: So if you were provided with that 
instruction, you would be able and willing to follow the 
instruction as to the applicability in the case? 
JUROR 2: Right. 
MR. HENKES: Mr. Abrego. 
JUROR 13: Abrego. 
MR. HENKES: Do you have any feelings or thoughts on 
that? Do you feel you would be able to -- given a set of 
instructions to follow, do you feel you would be able to 
follow those instructions? 
JUROR 13: Yeah. 
THE COURT: Even if you disagree with them? 
JUROR 13: Yes. 
MR. HENKES: Even if they were not fair? 
JUROR 13: Yes. 
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in any fashion. You would, perhaps, be a better juror on 
a different type of case. 
So I will excuse Mr. Johnson, Juror No. 31, for 
cause. 
Thank you for coming, Mr. Johnson, and thank 
you for your candor. 
JUROR 31: Thank you. 
MR. HENKES: Do any of the jurors -- having heard 
Mr. Johnson's explanation and his feelings on the matter, 
does anybody else here believe or fall in line with him, 
thinking that they wouldn't be able to follow an 
instruction as provided by the court? 
(No affrrmative responses.) 
How about if you get an instruction and you 
just, flat out, don't agree with the law? You just 
believe, oh, that law, I don't believe that that's good 
for anything. Does anybody here -- even if they disagree 
with what the law is, is there anybody here that would say 
that they would not be willing to apply the law to the 
case if they sat as a juror? 
(No affrrmative responses.) 
How about if you don't believe that the 
instructions are fair? Anybody have an issue with that? 
(No affirmative responses.) 
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MR. HENKES: You understand, as ajuror, you're 
required to do such? 
JUROR 13: Yeah. 
MR. HENKES: You can set aside personal beliefs? 
JUROR 13: Yeal1. 
MR. HENKES: So, with that, suffice it to say, 
everybody would be willing to follow the instructions of 
the court. 
With that, thank you. I have no further 
questions. 
THE COURT: Thank you, Mr. Henkes. 
Mr. Crawford, you may inquire. 
MR.CRAWFORD: Thank you, Your Honor. 
Good afternoon, ladies and gentlemen. I'm 
going to be relatively short. 
My name is Mike Crawford. I've been living 
here in Mountain Home approximately nine years, worked in 
the prosecutor's office before I switched sides. And I 
switched sides, frankly, because the defense side offered 
more money. 
So I hope you don't blame me for that. That 
doesn't make me evil. It just makes me a mercenary. 
First question I want to ask everybody is: How 
many of you, based on -- and just give me a show of hands; 
I don't need to see your munbers. Based upon the evidence 
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1 that you've seen so far, how many of you think Mr. Payne 
2 is guilty? 
3 So, let's see. You're Mr. Sterling; is that 
4 right? 
5 JUROR46: Yep. 
6 MR. CRAWFORD: Okay. Juror No. 46. So you think 
7 he's guilty based on the evidence you've seen thus far? 
8 What evidence have you seen thus far? 
9 JUROR 46: I haven't seen any. Sorry. 
10 MR.CRAWFORD: Okay. So what have you heard? 
11 JUROR 46: Just from what you guys said, he got 
12 caught with possession of narcotics. 
13 MR. CRAWFORD: Okay. But you haven't heard any 
14 evidence yet. 
15 JUROR 46: No. But he's guilty in my mind. 
16 MR. CRAWFORD: I see. And you also -- Mr. Henkes 
17 didn't ask this. You also mentioned in your questionnaire 
18 that you had a relative or friend in law enforcement. 
19 JUROR46: Yes. My brother. 
20 MR. CRAWFORD: And that's Sean, who works for the 
21 sheriff's office here? 
22 JUROR 46: Yeah. 
23 MR. CRAWFORD: So do you believe that, based on your 
24 personal feelings right now, that you could render a fair 
25 and honest verdict on the case, given what you know? 
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1 offense he's charged with? 
2 Come on. Given the evidence you've heard thus 
3 far, how many of you believe that he's not guilty? Every 
4 hand in the room should be up. 
5 Okay. Now, the reason every hand in the room 
6 should be up is because it is a basic fundamental 
7 principle of American law, including here in Idaho, that a 
8 person is not guilty until proven guilty by the State. 
9 Anybody have a disagreement with that? Anybody? 
10 Okay. That's good. Because what you would do, 
11 if you're selected to sit on a jury, is you would listen 
12 to the evidence that will be presented beginning tomorrow 
13 morning, and then you would be the judges of the case. 
14 You would be the persons who would make that decision and 
15 then return·· return a verdict based on the instructions 
16 that the judge is going to give you. 
17 Anybody have a problem with that role? Anybody 
18 have a problem with sitting in judgment of their fellow 
19 
20 
21 
man? 
22 questions. 
23 
24 is that right? 
(No affirmative responses.) 
So let me ask a few other kind of random 
Mr. Inama, Juror No. 5, you live up in Atlanta; 
25 JURORS: Yes. 
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1 JUROR46: Istillsayhe'sguilty. Sorry. 
2 MR. CRAWFORD: Okay. Your Honor, I think at this 
3 point, I would ask the court to excuse Juror No. 46 for 
4 cause. 
5 TIIE COURT: Mr. Sterling? 
6 JUROR46: Yes. 
7 TIIE COURT: I will tell you I find it a little bit 
8 incredible that, after sitting here today listening to the 
9 instructions and the other people discussing, that you •• 
10 without having heard one drop of evidence, that you have 
11 come to the conclusion this defendant is guilty. I 
12 realize you may wish that you were somewhere else --
13 JUROR46: No. 
14 TIIE COURT: •• so I will let you be somewhere else. 
15 You will be excused for cause. 
16 JUROR 46: No. I have no other place. rm my own 
17 boss, so --
18 TIIE COURT: No. You're·· anyone who wants off the 
19 jury, apparently, that bad is entitled to be excused, I 
20 guess. So I will excuse Juror No. 46 for cause. 
21 MR.CRAWFORD: Actually, ladies and gentlemen, I 
22 intended to ask that question the other way. I got it 
23 turned around. So I'm going to ask it again. How many of 
24 you at this point believe that, given the evidence you've 
25 heard thus far, that Mr. Payne is not guilty of the 
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1 MR. CRAWFORD: I just found out yesterday my high 
2 school English teacher, Alan Lake, is living up there. Do 
3 you know Mr. Lake? 
-
-
-
.... 
r 
4 
5 
JUROR 5: Yes. L 
MR. CRAWFORD: Do you have any knowledge of him that I_ 
6 would •• that would, I don't know, affect your ruling on I~ 
7 this case? ~ 
8 JURORS: No. [ 
9 MR. CRAWFORD: Okay. Very strange coincidence that, · 
10 you know, I haven't talked to the guy in 30 years, and he 
11 turns up living in my county. 
12 Let's see. Mr. Bistline, Juror No. 44, you 
13 also mentioned that you had a relative or friend in law 
14 enforcement. 
15 JUROR 44: Just a social friend, David Heinen. 
16 TIIE REPORTER: David -- what was the last name? 
17 MR. CRAWFORD: Heinen, H-e-i-n-e-n. 
18 And let's see. I can't remember. Is he 
19 working for the sheriff's office now, or is he with 
20 Mountain Home Police? 
21 JUROR 44: I don't even know. I don't really see him 
22 that much. 
23 MR. CRAWFORD: I think he's now the civil deputy with 
24 the sheriff's office, if! recall right 
25 JUROR 44: I know he was -- he was-· I don't know. 
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1 He's changed a couple times over the years. J 2 MR. CRAWFORD: Anything about your relationship with 
" 3 him that would cause you to favor the testimony of a 
4 police officer over another citizen? 
J ! ::~~~;~t ~e~~e ask that question to the group. 
7 Is there anybody here who believes that a police officer J 8 is more likely to give true testimony than somebody who is 
· · 9 not a police officer? 
• 10 Chief Berry? J 11 JUROR 9: I've seen both. 
112 MR. CRAWFORD: Very well. 
.• 13 Let's see. And, Ms. Hitesman, Juror No. 61, 
) 14 you mentioned that your husband worked for the Elmore 
! 15 County Sheriffs Office? 
J' 16 JUROR 61: Yes. He currently does. 17 :MR. CRA \\'FORD: Is he a patrol deputy? I 18 JUROR 61: No. He's a deputy for the jail. 
·.].: 
2
19
0 
MR. CRAWFORD: Oh, okay. Jail deputy. All right. 
And has he told you any stories about law 
; 21 enforcement that give you any concerns about truth and 
·1'22 
, .23 
i 
i24 
.)25 
honesty among law enforcement officers? 
JUROR 61: No, not at all. 
MR.CRAWFORD: Okay. Mr. Hart, Juror No. 55, you 
also mentioned you have a relative or friend in law 
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1 JUROR 57: Well, he's •• he's actually a prison 
2 guard, but he works -· he's a corrections officer for the 
3 road crews that pick up paper and --
4 MR. CRAWFORD: Oh, I see. I see. So he goes out and J 5 supervises the folks on the highway? 
6 JUROR 57: Right. 
7 MR. CRAWFORD: Okay. Anything about your J 8 relationship with him that would affect your --
9 JUROR 57: No, sir. 
'JlO 
11 
12 
MR. CRAWFORD: -- ruling on the case? 
JUROR 57: No, sir. 
MR.CRAWFORD: All right. Well, I think we got 
·J· 13 everybody who has relatives or friends in law enforcement. 
. 14 Obviously, Mr. Berry, you've got probably hundreds of 
15 them, and we'd be here all afternoon if I went through 
16 each and every one. 
17 JUROR 9: That's correct. 
18 MR. CRAWFORD: So I'll skip that. 
19 JUROR 9: Thank you. 
20 MR. CRAWFORD: Let's see. I remember she was 
·• 21 excused, so I'm not going to ask that question. 
J .. 22 Ladies and gentlemen, I want to thank you all 
. 23 for coming in here to court today to talce on this very 
• 24 important role as jurors here. It's one of the very few 
f 25 things that the government can actually make you do, that 
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1 enforcement. 
2 JUROR 55: Yeah. One ofmy good friends is Officer 
3 Jason Bailey. 
4 MR. CRAWFORD: Oh, okay. And he's on Idaho State 
5 Police? 
6 JUROR55: Yeah. 
7 1'1R. CRAWFORD: Anything about your relationship with 
8 Trooper Bailey that would make you kind of favor a law 
9 enforcement officer's testimony? 
10 JUROR 55: No, sir. 
11 MR. CRAWFORD: Okay. So you can render a fair and 
12 honest verdict? 
13 JUROR 55: I can. 
14 MR. CRAWFORD: And, Mr. Schafhausen, Juror No. 57. 
15 JUROR 57: Yes, sir. 
16 MR. CRAWFORD: You also mentioned you had a relative 
17 or friend in law enforcement. 
18 JUROR 57: Yeah. A real close friend, Jerry Alvarez, 
19 who is an Idaho State corrections officer at the prison. 
20 MR. CRAWFORD: Do you know which facility he works 
21 at? 
22 JUROR 57: He's on the road crew here in town, works 
23 crew. 
24 MR. CRAWFORD: Oh, so he's in the probation and 
25 parole division, perhaps? 
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1 is, to sit in judgment on your fellow man. And it is 
2 essential that we have people who are willing to come here 
3 and do this. We have a very high turnout today. Only 
4 four people were missing at the outset. And there are an 
5 awful lot of places where we don't get that turnout. And 
6 I think it says a lot about Idaho and Idahoans. 
7 I just want you to remember that if you're 
8 chosen to be on the jury, you do have a duty to the court, 
9 and especially to Mr. Payne, to render a true, fair, and 
10 honest verdict. And I trust that you all would do that. 
11 Thank you very much. 
12 Your Honor, I'd pass the jury for cause. 
13 THE COURT: Thank you, Mr. Crawford 
14 Ladies and gentlemen of the jury, we're now at 
15 the stage of the proceedings where the lawyers exercise 
16 their peremptory challenges. This talces place by the 
17 passing of a form back and forth. There's really not much 
18 for the rest of us to do while we're doing that. 
19 So, while we're in the process of peremptory 
20 challenges, feel free to stretch, stand, take it easy and 
21 relax, visit with your neighbors. I would ask that you 
22 remain here. And you're free to talk amongst yourselves 
23 so as long as you do not talk about the case. 
24 So, with that, ladies and gentlemen of the 
25 jury, please be at ease. 
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1 Madam Bailiff, if you would provide the form. 1 MR. CRAWFORD: She was excused for cause in the first 
,. 2 (Peremptory challenges exercised.) 2 round, Your Honor. 
3 THE COURT: Ladies and gentlemen, please retake your 3 THE COURT: Yeah. 
4 seats. 4 THE CLERK: No. 28, Terry King. No. 29, Joyce 
.. 5 Madam Clerk -- ladies and gentlemen, we will be 5 Wright. No. 30, Erika Junger. No. 32, Wendy Wagner. 
6 calling 13 people, that is, 12 jurors and an alternate. 6 No. 35, Larry Fisher. 
7 Just for your information, the selection of the alternate 7 (Court and clerk conferring.) 
.. 8 does not occur until the end of the trial, so we won't 8 THE CLERK: So No. 38, Gloria Valdez. 
9 know which of you is the alternate, so everyone has to pay 9 THE COURT: Counsel, is this the jury you selected? 
10 attention. 10 MR. HENKES: Yes, Your Honor. 
-11 But I will have the clerk call the jurors that 11 MR. CRAWFORD: Yes, Your Honor. 
12 have been selected to serve. And then if you would take 12 THE COURT: The State accepts the jury as empanelled? 
13 instructions from my bailiff and be seated, with Juror 13 MR. HENKES: Yes, Your Honor. 
-14 No. 1 in the back comer of the box all the way through 6. 14 THE COURT: And the defense accepts the jury as 
15 Juror No. 7, because we are short, will get to sit on the 15 empanelled? 
16 end outside the box, and then so forth. 16 MR. CRAWFORD: Yes, Your Honor. I-
17 Okay. Madam Clerk. 17 THE COURT: Madam Clerk, please swear the jury. 
18 THE CLERK: No. I, Shawna Ridley. No. 2, Lawrence 18 Ladies and gentlemen of the jury, if you would 
19 Walker. No. 4, Leslie Grishk:owsky. No. 10, Kelly 19 stand and face my clerk. ~ 
20 Buchanan. No. 13, Eric Abrego. No. 14, Marney Hanna 20 (Jurors sworn.) 
21 No. 22, Mary Hamilton. No. 24, Wendy Short. 21 THE COURT: The remainder of the panel, I thank you 
22 MR. CRAWFORD: She was excused. 22 for coming. Your service to the State and County is noted t•• 
23 THE CLERK: I'm sorry. What was the -- 23 and appreciated and your patience in sitting through the 
24 THE COURT: No. 24 was excused, yes. Ms. Short. 24 process of jury selection. And you are excused. Please 
25 MR. HENKES: No, that's not her. 25 turn in your cards with the -- to the jury commissioner. -
69 70 
1 (Panel excused.) 1 discussing the matter. It's a more detailed version of 
-2 THE COURT: Ladies and gentlemen of the jury -- and, 2 it. Then we're going to end for the day and pick up first 
3 counsel, if you want to take the other side of the table, 3 in the morning at 9 o'clock with the preliminary jury i 4 you may. 4 instructions, followed by the first -- arguments of I 
5 Ladies and gentlemen of the jury, as I 5 counsel and then the first witness. So that we'll get out I 6 mentioned earlier, there are 13 of you in the box. That 6 a little early today. 
7 is because one is serving as the alternate. The purpose 7 But this is an instruction that is normally 
r 8 of the alternate is, in the event during the course of the 8 given not necessarily at this point. And I just mention 9 trial or during deliberations, if a juror should become 9 that because the instructions are numbered. This is 
10 ill or have a family emergency or for some other reason be 10 instruction No. 8 rather than instruction No. I, but it's r 11 unable to continue to serve, rather than starting all over 11 one that you need to know. 12 again, the alternate will step in, and we will still have 12 It is important that, as jurors and officers of 
13 12jurors, as required by Idaho law. 13 this court, that you obey the following instruction at any r 14 The juror that is to serve as the alternate is 14 time you leave the jury box, whether it be recesses of the 15 selected by lot at the end of the trial. So that, 15 court during the day or when you leave the courtroom at 
16 Ms. Hamilton, even though you are not seated in the box -- 16 night: r 17 they built these boxes before we did alternates -· even 17 Do not discuss this case during the trial with 18 though you're not seated in the box, that doesn't mean 18 anyone, including any of the attorneys, parties, 
19 you're the alternate. 19 witnesses, your friends, or members of your family. No r 20 So -- and we do that so everyone pays attention 20 discussion also means no e-mailing, text-messaging, 21 throughout the whole trial. You don't have the luxury of 21 tweeting, blogging, posting to bulletin boards, or any 
22 being the alternate and thinking "Well, I'm not going to 22 other form of communication, electronic or otherwise. Do r 23 have to decide anything, so I'll sleep." 23 not discuss the case with other jurors until you begin 
24 What I'm going to do is read you one of the 24 your deliberations at the end of the trial, and do not 
25 instructions having to do with, essentially, not 25 attempt to decide the case until you begin your [ 71 72 
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1 deliberations. 
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I will give you some form of this instruction 
eveiy time we take a break. And ifl forget to give you 
the instruction, you are still admonished you are not 
to - you are still bound by this instruction if I forget 
to remind you. 
And I do this not to insult you, because I 
don't -- or because I don't think you're paying attention, 
but because experience has shown that this is one of the 
hardest instructions for jurors to follow. 
There is no other situation in our culture 
where we ask strangers to sit together, watching and 
listening to something, and then go into a little room 
together and not talk about the one thing they have in 
common, what they have just watched together. 
There are at least two reasons for this rule. 
The first is to heip you keep an open mind When you talk 
about things, you start to make decisions about them. And 
it is extremely important that you not make any decisions 
about this case until you have heard all of the evidence 
and all of the rules for making your decisions, and you 
won't have those until the very end of the trial. 
The second reason for the rule is that we want 
all of you working together on this decision when you 
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decide the case only on the evidence received here in 
court. If you communicate with anyone about the case, do 
any outside research during the trial, it could cause us 
to have to start the trial all over with new jurors, and 
you could be held in contempt of court. 
While you are actually deliberating in the jury 
room, the bailiff will confiscate all your cell phones and 
other means of electronic communication. Should you need 
to communicate with me or anyone else during 
deliberations, notify the bailiff. 
Do not talk about this case either among 
yourselves or with anyone else during the course of trial. 
With that, ladies and gentlemen, we're going to 
take our break, a recess for the evening, start again 
promptly tomorrow. And by starting at 9:00 a.m., we have 
some early matters that I am taking up in another case, 
but I anticipate we should be done with that by 9 o'clock 
so that, at 9 o'clock, you can come in from the jury room 
and give us the best chance of concluding this trial 
tomorrow as soon as we can . 
I have to say I suppose there's some chance it 
could carry over, depending on the length of 
deliberations, to Friday. But I don't think that 
likelihood is high, based on what the attorneys tell me 
·r 25 they anticipate the evidence to be. 
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l deliberate. If you have conversations in groups of two or 
2 three during the trial, you won't remember to repeat all 
3 of your thoughts and observations for the rest of your 
4 fellow jurors when you deliberate at the end of the trial. 
5 Ignore any attempted improper communication. 
6 If any person tries to talk to you about this case, tell 
7 that person you cannot discuss the case because you are a 
8 juror. If that person persists, simply walk away and 
9 report the incident to the bailiff. 
10 Do not make any independent personal 
11 investigation into any of the facts or locations connected 
12 with this case. Do not look up information from any 
13 source, including the Internet. Do not communicate any 
14 private or special knowledge about any of the facts of 
15 this case to your fellow jurors. Do not read or listen to 
16 any news reports about this case or anyone involved in 
17 this case, whether those reports are in newspapers, the 
18 Internet, radio, or television. 
19 In our daily lives, we may be used to looking 
20 up information online or to Google something as a matter 
21 ofroutine. Also, in trial, it can be veiy tempting for 
22 jurors to do their own research to make sure they are 
23 making the right decision. You must resist that 
24 temptation for our system of justice to work as it should. 
25 I specifically instruct you that you must 
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1 So, ladies and gentlemen, you are excused, and 
2 we will see you in the morning. 
3 (Jury absent.) 
4 THE COURT: Counsel, anything to take up? I think 
5 there is a motion. 
6 MR. HENKES: Your Honor, there is a preliminary 
7 motion to amend the Infonnation to include the date, April 
8 6th, 2009, as opposed to the date listed on there, which I 
9 believe was September 10th, 2009. The State would make 
10 that pursuant to Idaho Criminal Rule 7(e). 
11 THE COURT: Mr. Crawford? 
12 MR.CRAWFORD: Your Honor, we have no objection to 
13 the State so moving or the court granting that motion. 
14 The jury instructions - pattern jury 
15 instructions are quite clear that if the State manages to 
16 prove the event took place, then the exact date is not 
17 important, except if that should be outside the statute of 
18 limitations. 
19 TIIB COURT: Thank you, Mr. Crawford. And that is 
20 correct. 
21 The motion will be granted. I will amend the 
22 Information by interlineation unless - did you :file a new 
23 one? 
24 MR. HENKES: No, Your Honor. The State would ask --
25 THE COURT: I'm going to amend the Information by 
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I interlineation and provide on page 2 that it says on or l possession of it, not what he plans to do with it, but IL 2 about the -- give me the date again. 2 whether or not the individual was possessing or knowingly 
3 MR. HENKES: April 6th, 2009. 3 possessing the controlled substance. , .. 
4 TIIE COURT: -· 6th day of April 2009. 4 So, pursuant to the State v. Fox. as well as 
" 5 The Information has been amended. Anything 5 Idaho Rules ofEvidence 401,402, the State was going to 
6 else? 6 ask or at least put parties on notice of proposed motion. 
7 MR. HENKES: There is, Your Honor. And I guess this 7 If testimony is submitted in regards to that, the State 
~ 8 is probably to benefit the parties, but the State's 8 would be making that objection. The State would be moving 
9 understanding is that perhaps the defendant might testify 9 pursuant to a motion in limine, but I don't know what the k• 
10 in this case. 10 court's position is, if the court would want to wait until 
-11 Ifhe does testify, the State is concerned that 11 we cross that bridge. 
12 some of the testimony that he would be asserting would be 12 TIIE COURT: Mr. Crawford, recognizing that your 
13 irrelevant. That would be testimony specifically relating 13 client always is free to change his mind and the decision 
-14 to why he possessed the alleged methamphetamine and what 14 is not made until after the State has closed its evidence, 
I· 15 he was planning to do with the methamphetamine. 15 preliminarily, do you intend to have your client testify? 
16 And the State would submit, pursuant to the 16 MR CRAWFORD: Your Honor, that was to our intention. 
-
17 decision rendered in State v. Fox, which is Idaho Supreme 17 However, of course, I would discuss that with him after 
' 18 Court case 124 Idaho 924 -- that's Idaho, 1993; it's also 18 the State has closed its evidence and make sure that he 
19 found at 866 P .2d 181. It stands for the proposition that 19 makes that decision knowingly and voluntarily. 
-
20 because the offense of possession of a controlled 20 As far as what the State is asking, it sounds 
.. 
21 substance is a general-intent crime, that talking about·· 21 to me like a motion in limine. There hasn't been any 
22 doesn't require any mental elements; it only requires the 22 formal motion that's been filed. There's not been any I"-
23 general intent. And, therefore, that -- all that needs to 23 briefing of that. And for the State to bring this forward 
24 be demonstrated is the knowledge that one is in possession 24 after the jury has already been seated seems to me 
25 of substance, of a controlled substance -- not why he's in 25 untimely. -
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I I think that if there is an irrelevant portion 1 State is suggesting. I don't know what your defense is. I 
2 of the defendant's testimony, then the State always can 2 MR. CRAWFORD: Well, Your Honor, our defense would be r 
3 object to it. And the defendant, of course, would have to 3 thot tho dorend,nt did po,sos.s what he b,li"""' IP b, t 
4 stop testifying to those -- to those facts given -· 4 methamphetamine, and he possessed it for a very short 
5 depending on the court's ruling, of course. 5 time. The only thing that he did with it was to turn it 
6 TIIE COURT: Well, I don't know what the defendant is 6 in to law enforcement so it could be properly disposed of. · ··· 
' 
7 going to testify to. Obviously, the State has speculated 7 TIIE COURT: I'll hear further arguments, if that's [ 8 he's going to testify as to his reason for possession, but 8 going to be the line of testimony, as to whether or not 9 I have no idea what that reason might be. 9 that. might constitute a defense. That is, that the 
10 And, Mr. Crawford, I'm not going to make a 10 intention was to take it off the street and give it to law 
r 11 ruling right now. So, in the event you want to submit, 11 enforcement. 12 either verbally or in writing, some authority on it, if 12 I don't know. I'm not making up my mind. I'm 
13 the -- I will say, preliminarily, that I tend to agree 13 just saying that what if someone finds a package of 
I-14 with the State that motive is not an element of the crime 14 illegal drugs in a --15 nor a defense to the crime. Although, I can imagine 15 TIIE DEFENDANT: Exactly. 
16 circumstances where -· I guess one being, law enforcement 16 TIIE COURT: -- in the entryway to an elementary t 17 having possession is not a crime. So I guess I'm going to 17 school? Just to make up wild hypotheticals. And so what 18 wait and hear. 18 they do is they pick it up so they can give it to the 
19 Mr. Crawford, is there, I guess, some thought 19 cops, and they get arrested on the way to the cops. I t 20 that your client might be testifying along those lines as 20 . don't know if that's a defense or not. 21 to what his motive was in possessing, ifhe possessed? 21 So that's, I guess, worth listening to the 
22 I mean, I don't know. I don't want to put you 22 discussion on and maybe not until we get to the point of [ 23 in the position of making admissions on behalf of your 23 knowing whether or not the defendant is going to testify. 
24 client, whether he's saying "I didn't have it" or "I had 24 MR HENKES: And, Your Honor, the State really just 
25 it, but it was okay because," which is sort of what the 25 wanted to put parties on •• [ 79 80 
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1 1HE COURT: And I appreciate that .. 
2 MR. HENKES: The State was just wanting to put both 
3 parties on notice as to the case law that's available in 
4 regards to the State's position. And when the State does 
5 make the objection, I just wanted to make sure all parties 
6 had the opportunity to review that particular case and its 
7 progeny, as well as the Idaho Rules of Evidence that would 
8 be applicable. 
' 9 1HE COURT: Certainly. And I appreciate that. And 
10 we may well be looking at an offer of proof before I can 
11 make a ruling. But, before I do that, I guess I'm going 
12 to wait and see whether or not the defendant decides to 
13 testify. And we won't know that until we get to the 
14 middle of the trial. 
15 Anything else? 
16 
17 
MR HENKES: No, Your Honor. 
Tiffi COlJRT: That's where we are heading, 
18 Mr. Crawford. I think be prepared to make some proffer or 
19 something so that we can get a ruling. Because I do not 
20 want to be put in the position of having your client's 
21 testimony thrown out in the presence of the jury for fear 
22 of the adverse impact that might have, as well. 
23 MR. CRAWFORD: I appreciate that, Your Honor. rn 
, 24 do some research this evening and see what I can find. 
1 lawyers, but that's II thought. 1•.:.1 pu't'. lt. that way, 
2 Anything turth&r7 
MR, H!!:HKES: No~ your Honor. 
THE COUR'!'t If not, we'll bit' recess. until tomorrow 
5 morning a.t 8:30. 
10 
ll 
12 
13 
14 
15 
16 
17 
lB 
19 
20 
21 
22 
23 
24 
2S 
125 1HE COURT: Tactics and strategy I'll leave to the 
--, ____________ 8_1 __________ __._ ____________ s_z _________ ....J 
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THURSDAY, JANUARY 20, 2011 
JURY 1RIAL DAY 2 
(Jury absent.) 
THE COURT: Before we bring in the jury, Counsel, I 
7 have given you a preliminary look at the instructions. 
8 Before I give the jury preliminary instructions, are there 
9 any objections or comments concerning the preliminary 
instructions, which go through - let me just double 
check -- Instruction No. 8? And Instruction No. 8 is the 
one I gave last night before we retired. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
MR.CRAWFORD: I have no objections, Your Honor. 
MR. HENKES: I don't believe so. 
THE COURT: Thank yol.L No additional requested 
instructions. 
!vf..ada.'11 Clerk, if you would advise -- oh, before 
we do that. 
Further, do we have witnesses present? 
MR. HENKES: Your Honor, we do. The State also, 
21 perhaps, would like to take up the issue we discussed 
22 yesterday before the jurors crune in. 
23 THE COURT: Okay. You're talking about the issue of 
24 the potential testimony of the defendant? 
25 MR. HENKES: Correct, Your Honor. The reason the 
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.1 defenses that would be submitted on behalf of that. The 
2 testimony would not help to negate any elements of the 
3 offense. So the State does not see what the relevance of 
4 that type of testimony would be, Your Honor. 
5 THE COURT: Thank you. 
6 Mr. Crawford? 
7 MR. CRAWFORD: Your Honor, after our session 
8 yesterday, I went back to my office, and I did read State 
9 v. Fox. In that case, the defendant had purchased a large 
IO quantity of ephedrine through a mail-order house. And the 
11 defense that he alleged at his trial was that "I didn't 
12 know that this was illegal for someone to possess." 
13 And the Supreme Court in that case did 
14 determine that this was a general-intent crime and that he 
15 only had to have the intent to possess the item; he did 
16 not have to know that possession of that item was illegal. 
17 That's inapposite to this case, Your Honor. 
18 The defense that we intend to offer is that Mr. Payne knew 
19 that this was an illegal substance, and he did not intend 
20 to possess it; that he intended to get it to law 
21 enforcement by the quickest means possible. He 
22 accomplished that 
23 THE COURT: Well, Mr. Crawford, I have a problem with 
l 24 that. I mean, I don't know what -- because I haven't 
-125 ' heard any of the testimony. I don't know what the proffer 
r-: 85 
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I State would like to address that before opening statements 
2 is because, once that information would be out in the 
3 opening statement --
4 THE COURT: Okay. I'll hear counsel. 
5 MR. HENKES: And, Your Honor, again, I guess adding 
6 on the argument yesterday, the State, looking at State v. 
7 ~ and following its progeny and a few other cases, the 
8 • Idaho courts have determined that possession of 
9. metharnphetamine is a general-intent crime. And as the 
10\ court had set forth in its new instruction, in a 
11 general-intent crime, there must exist a union or joint 
12 •... operation of act and intent. 
13 Now, the State believes that the defendant, if 
14 he chooses to testify, is going to try to introduce 
15 testimony relating to the reasons why he was possessing 
16•• it. And because this is a general-intent crime, all that 
17 needs to be demonstrated is that he possessed the 
18 substance and that it was metharnphetamine and that he 
19 . knowingly possessed the substance. 
20;[ Any additional testimony outside of that as to 
21 the motive or the reasons why he possessed the substance 
22 the State would submit is irrelevant. And under Idaho 
23 Rules of Evidence 401, 402, that that testimony would not 
24 be admissible. 
25 There has been -- the State is unaware of any 
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1 is. But if the justification is "I was picking this" -- I 
2 mean, I guess if ifs just some generalized, you know, "I 
3 was buying this stuff" or "I found this stuff and wanted 
4 to get it off the street," that's not a defense. 
5 MR. CRAWFORD: I understand. 
6 THE COURT: I mean, I agree with counsel. 
7 So I guess I'm a little bit in a vacuum here 
8 trying to make a ruling. I don't know exactly what the 
9 proffered testimony is going to be. But if it's just 
IO along the lines of, "Yeah, I knew it was illegal, and I 
11 intended to take it to the cops," I don't think that's a 
12 defense, and I'm not going to allow that kind of 
13 testimony. 
14 If it's something more specific, then tell me 
15 what the justification is for the clearly illegal 
16 substance, if he's a licensed physician and it's medicinal 
l7 or something. But tell me what the justification is 
18 for -- if, indeed, evidence shows that he's in possession 
19 ofit 
20 THE DEFENDANT: Can I speak, please? 
21 THE COURT: Mr. - let your lawyer do your speaking 
42 foryou. 
23 THE DEFENDANT: I was trying to whisper to him, sir. ~ ,: 
24 
is 
MR. CR.A WFORD: Your Honor, the testimony that we 
would offer, ifMr. Payne chooses to testify, would be 
86 
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l that a person -- that a person who had the suspected l didn't want it. Come get this stuff out of here" --
2 methamphetamine left it with Mr. Payne without his -- 2 there's a little difference between that and picking 
3 without his consent. And that was given to him supposedly 3 something up for transport. 
4 to pay off a monetary debt that was owed to Mr. Payne. 4 MR. CRAWFORD: Your Honor, I -· I don't know that I 
5 Mr. Payne, realizing what it was, took it 5 see the difference between calling the police or going to 
6 immediately to the -- to Captain Barclay, and he knew 6 where he knows the police officer to be, other than 
7 where Captain Barclay lived because he had been installing 7 spoilation of evidence, which I don't think is the case 
. 8 carpet across the street from that house the same day. 8 here. 
9 He did not intend to possess that at any time. 9 THE COURT: Mr. Henkes? 
10 He intended to do what citizens are supposed to do with 10 MR. HENKES: Your Honor, I think there are some 
11 contraband, which is to get it to law enforcement as soon 11 issues with that proffer of evidence. We don't know when. 
12 as possible so it can be properly destroyed. 12 We don't know who provided itto him. We don't know under 
13 THE COURT: I don't know how, ifhe knows he had 13 the context it was provided it to him. We don't know when 
14 methamphetamine -- and I'll take that as an offer of 14 he realized what the substance was ifhe initially didn't 
15 proof, for the purposes of the record -- ifhe knows he 15 know what the substance was. 
16 has methamphetamine, how he would not intend to possess it I6 I mean, in order for that to pass muster --
' 17 if he's actually picking it up. 17 this isn't a situation where somebody spots something on 
18 If I'm understanding your offer of proof, 18 the ground, calls law enforcement. This is a situation r 19 having it on his person and then transporting it to the I9 where somebody obtains something. Somebody is given --
20 police, there are other things you can do, like call the 20 either given something or provided something for some kind :r 21 police and have them come get it. 21 of compensation. 
22 MR. CRAWFORD: How would that be different, Your 22 THE COURT: Well, Mr. Henkes, suppose someone with 
23 Honor? 23 some ulterior motives comes and knocks on your door, 
24 THE COURT: I don't see -- there's a little 24 knowing you're a deputy prosecutor for the county, and !l 25 difference between "Somebody dropped it at my house; I 25 says, "Here, have a baggie of this," and drops some meth 
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r 1 in your hand. What do you do? I instructions beyond that that I've prepared. Because what 
2 Would you not -- have you not then committed a 2 I'm hearing from both State and the defense is it really 
3 felony of possession of meth if it's sitting there in your 3 is a question of intent. i'' 4 house in your lap? 4 And there may be a fine line -- Mr. Payne, I iL 5 MR. HENKES: No, I would not, Your Honor. 5 would caution you not to be making motions and nodding 
6 THE COURT: Okay. And why not? 6 agreement or disagreement or showing your agreement with 1,~ 
! 7 MR. HENKES: Because at that point, I did not have 7 the proceedings in this court, particularly once the jury r, 
8 the intent to possess it. 8 gets here. 
9 THE COURT: Now -- 9 THE DEFENDANT: I wouldn't do that in front of the ,-,, 
IO MR. HENKES: And the reason I did not have the intent 10 jury. 
-11 to possess it is because I did not have control over it. 11 THE COURT: Well, and don't do that in front of the 
12 And at that point, it would be -- because the situation 12 court, either, please. I find it distracting. You have a ,V' 
13 with that would be different I would be able to provide 13 lawyer to speak for you. If and when you take the witness 
-14 the court with who provided it to me, when it was provided 14 stand, which will be determined later, you may speak at 
1-, 15 to me, whether or not he knew what the substance was. 15 that time. 
Hi THE COURT: That seems to be what this defendant is 16 But, in the meantime, in court, I would ask and 
-17 proposing to testify to. 17 caution you not to express your agreement or disagreement 
f, 18 MR. HENKES: Well, if that's the case, the State 18 with the proceedings or to make verbal comment to the ~ 19 would ask for an additional proffer of evidence as to when 19 court. Do that through your attorney. 20 he had received it and who he had received it from. 20 THE DEFENDANT: Your Honor --2I THE COURT: Well, I think what I'm going to do at 21 THE COURT: So, Mr. Henkes -- l 22 t11is point is say that I'm not going to, in advance, 22 Mr. Payne, I'll leave it there. I'll just take t 23 preclude the evidence and the testimony if that's where it 23 it you intended to apologize for your outburst and leave 
24 comes from, from the defendant. 24 it at that. 
25 I will entertain any suggested additional jury 25 MR. HENKES: Your Honor, I guess, just so I can add [ 89 90 
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I for the record, as well, the State would submit that 
2 Detective Barclay is going to testify, based upon that 
3 proffer of evidence, that when the defendant provided him 
4 with the substance, he specifically told him: "Here are 
5 the drugs. I want to stop using," which I think would be 
6 different than the proffered --
7 Tiffi COURT: Mr. Henkes, again, that's going to be the 
8 evidence -- if that is the evidence. I mean, let's wait 
9 and hear the evidence. What I'm telling you at this point 
10 · is I'm not going to issue a blanket ruling prohibiting the 
11 defendant proffering a defense that he didn't •• either 
12 · didn't know or didn't intend to possess it. 
13 If the circumstances are such that that is not 
14 a proper defense, we can properly instruct the jury. But 
15 I'm not going to rule in advance in a vacuum. Okay? 
16 So I guess, at this point, the motion in limine 
17 will be denied, but it is denied without prejudice. 
18 Madam Bailiff, ifyou would bring the jury. 
19 (Jury present.) 
20 Tiffi COURT: Counsel stipulate the jury are present 
21 and in their proper places? 
22 :MR. CRAWFORD: So stipulated. 
23 MR. HENK.ES: So stipulated, Your Honor. 
24 Tiffi COURT: Ladies and gentlemen of the jury, I 
25 apologize for keeping you waiting. We had some matters 
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1 trial, I will give you more detailed guidance on how you 
2 are to reach your decision. 
3 Because the State has the burden of proof, it 
4 goes first. After the State's opening statement, the 
5 defense may make an opening statement or may wait until 
6 the State has presented its case. 
7 The State will offer evidence that it says will 
8 support the charges against the defendant. The defense 
9 will then present evidence or may present evidence but is 
10 not required to do so. If the defense does present 
11 evidence, then the State may present rebuttal evidence. 
12 This is evidence offered to answer the defense's evidence. 
13 After you have heard all the evidence, I will 
14 give you additional instructions on the law. After you 
15 have heard the instructions, the State and the defense 
16 will each be given time for closing arguments. In their 
17 closing arguments, they will summarize the evidence to 
18 help you understand how it relates to the law. Just as 
19 opening statements are not evidence, neither are the 
20 closing arguments. 
21 After closing arguments, you will leave the 
22 courtroom together to make your decision. During your 
23 deliberations, you will have with you my instructions, the 
24 exhibits admitted into evidence, and any notes taken by 
25 you in court. 
93 
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l that needed to be discussed before we started this 
2 morning. Those matters have now been resolved. 
3 Counsel, I did start to inquire, before we got 
4 a little bit sidetracked, as to whether there were 
5 witnesses present in the courtroom. 
6 :MR. HENKES: There are, Your Honor. 
7 Tiffi COURT: Okay. Does anyone want witnesses 
8 excluded? 
9 :MR. CRAWFORD: Your Honor, we would ask the witnesses 
10 not testifying be excluded. I'd note Captain Barclay is 
11 sitting next to the prosecutor. I know that the State is 
12 entitled to have assistance of a law enforcement officer 
13 there. And his testimony is first, so I don't have any 
14 objection to him being present in the courtroom. 
15 Tiffi COURT: I would ask that anyone who is a 
16 potential witness in this case please excuse themselves 
17 from the courtroom. And I'd admonish witnesses not to 
18 discuss the matter of their testimony amongst themselves 
19 or with other witnesses during the pendency of the trial, 
20 and admonish counsel to so advise their witnesses. 
21 With that, good morning ladies and gentlemen. 
22 Now that you have been sworn as jurors to try 
23 this case, I want to go over with you what will be 
24 happening. I will describe how the trial will be 
25 conducted and what we will be doing. At the end of the 
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The criminal case has been brought by the State 
2 ofldaho. I will sometimes refer to the State as "the 
3 prosecution." The State is represented in this trial by 
4 the deputy prosecuting attorney, Nathan Henkes. The 
5 defendant, Troy Dwayne Payne, is represented by his 
6 lawyer, Michael Crawford. 
7 The defendant is charged by the State ofldaho 
8 with a violation of the law. The charge against the 
9 defendant is contained in the Information. I will read 
10 the Information and state the defendant's plea. The 
11 Information is simply a description of the charge; it is 
12 not evidence. 
13 And, unfortunately, I misplaced my earlier 
14 copy. 
15 In the District Court of the Fourth Judicial 
16 District of the State ofldaho, in and for the County of 
17 Elmore. State ofldaho, plaintiff, versus Troy Dwayne 
18 Payne, defendant. 
19 lnfo11nation. Nathan Henkes, deputy prosecuting 
20 attorney in and for the County of Elmore, State ofldaho, 
21 who, in the name of and by the authority of said state, 
22 prosecutes in its behalf, in proper person, comes now 
23 before the District Court of the Fourth Judicial District 
24 of the State ofldaho, in and for the Cou_nty of Elmore, 
25 and gives the court to understand and be informed that the 
94 
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l defendant is accused by this Infonnation of the crime of I ever have to produce any evidence at all. 
2 possession of a controlled substance, upon which charges 2 Second, the State must prove the alleged crime 3 the said defendant, having duly appeared before the 3 beyond a reasonable doubt. A reasonable doubt is not a 4 magistrate on the 17th of February, was held to answer 4 mere possible or imaginary doubt. It is doubt based upon 5 before the District Court of the Fourth Judicial District 5 reason and common sense. It may arise from a careful and 
6 for the State ofldaho, which crime was committed as 6 impartial consideration of all of the evidence or from a 
7 follows: 7 lack of evidence. 
a 8 Possession of a controlled substance. That the 8 If, after considering all of the evidence, you 
9 defendant, Troy Dwayne Payne, on or about the 6th day of 9 have a reasonable doubt about the defendant's guilt, you 
10 April 2009, in the county ofElmore, state ofldaho, did 10 must find the defendant not guilty. 
11 unlawfully possess a controlled substance, to wit, 11 Your duties are to determine the facts, to 
12 methamphetamine, a Schedule II substance, in violation of 12 apply the facts set forth in my instructions -- to apply 
13 Idaho Code Section 37-2732(c)(l), all of which is contrary 13 the law set forth in my instructions to those facts and, ~ 
14 to the form of the statute in such case made and provided 14 in this way, decide the case. 
15 and against the peace and dignity of the State ofldaho. 15 In so doing, you must follow my instructions 
16 Dated the 12th of February 2010, Elmore County Prosecuting 16 regardless of your own opinion of what the law is or . ~ 
17 Attorney, by Nathan Henkes, deputy prosecuting attorney. 17 should be or what either side may state the law to be. 
( 18 To these charges, the defendant has pled not 18 You must consider them as a whole, not picking out one and 
19 guilty. 19 disregarding others. The order in which the instructions l 
20 Under our law and system of justice, the 20 are given has no significance as to their relative 
' 21 defendant is presumed to be innocent The presumption of 21 importance. 
' 22 innocence means two things. First, the State has the 22 The law requires that your decision be made l 
23 burden of proving the defendant guilty. The State has 23 solely upon the evidence before you. Neither sympathy nor : 24 that burden throughout the trial. The defendant is never 24 prejudice should influence you in your deliberations. 
L 25 required to prove his innocence, nor does the defendant 25 Faithful perfonnance by you of these duties is vital to 
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I the administration of justice. I times, I will excuse you from the courtroom so you may be 
'-2 In determining the facts, you may consider only 2 more comfortable while we work out any problems. You are 
3 the evidence admitted at this trial. This evidence 3 not to speculate about any such discussions. They are 
4 consists of the testimony of the witnesses, exhibits 4 necessary from time to time to help the trial run more . 
-5 offered and received, and any stipulated or admitted 5 smoothly. 
6 facts. 6 Some of you have probably heard the terms > 
7 The production of evidence in court is governed 7 "circumstantial evidence," "direct evidence," or "hearsay 
'~ 8 by rules of law. At times during the trial, an objection 8 evidence." Do not be concerned with these terms. You are 9 may be made to a question asked a witness or to a witness' 9 to consider all of the evidence admitted in this trial. r· 
10 answer or to an exhibit. This simply means that I am 10 However, the law does not require you to 
'-11 being asked to decide a particular rule of law. 11 believe all of the evidence. As the sole judges of the 12 Arguments on the admissibility of evidence are 12 facts, you must determine what evidence you believe and 13 designed to aid the court and are not to be considered by 13 what weight you attach to it. 
-14 you or affect your deliberations. If I sustain an 14 There is no magical fonnula by which one may 
V 15 objection to a question or to an exhibit, the witness may 15 evaluate testimony. You bring with you to this courtroom 16 not answer the question, or the exhibit may not be 16 all of the experience and background of your lives. In 
-17 considered. Do not attempt to guess what the answer might 17 your everyday affairs, you determine for yourselves whom 
w 18 have been or what the exhibit might have shown. 18 you believe, what you believe, and how much weight you 
' 19 Similarly, ifI tell you not to consider a 19 attach to what you are told. These same considerations -20 particular statement or exhibit, you should put it out of 20 that you use in your everyday dealings in making these 21 your mind and not refer to it or rely on it in your later 21 decisions are the considerations you should apply in your 22 deliberations. 
122 deliberations. 
... 
23 During the trial, I may have to talk with the 23 In deciding what you believe, do not make your ,. 24 parties about the rules oflaw which should apply in this 24 decision simply because more witnesses may have testified 25 case. Sometimes we will talk here at the bench. At other 25 one way than the other. Your role is to think about the -
97 98 
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--------,-----------------=---......;----1 testimony of each witness you heard and decide how much 1 If you wish, you may take notes to help you 
2 you believe of what each witness had to say. 2 remember what witnesses said. If you do take notes, 
3 A witness who has special knowledge in a 3 please keep them to yourselfillltil you and your fellow 
4 particular matter may give an opinion on that matter. In 4 jurors go to the jury room to decide the case. You should 
5 determining the weight to be given such opinion, you 5 not let note-taking distract you so that you do not hear 
6 should consider the qualifications and credibility of the 6 other answers by witnesses. 
7 witness and the reasons given for the opinion. You are 
8 not bound by such opinion; give it the weight, if any, to 
9 which you deem it entitled. 
10 
11 
12 
13 
14 
15 
If, during the trial, I may say or do anything 
which suggests to you that I am inclined to favor the 
claims or positions of any party, you will not permit 
yourself to be influenced by any such suggestion. 
I will not express nor intend to express, nor 
will I intend to intimate, any opinion as to which 
16 witnesses are worthy of belief or not worthy of belief. 
17 what facts are or are not established, or what inferences 
18 should be drawn from the evidence. If any expression of 
19 mine seems to indicate an opinion relating to any of these 
20 matters, I instruct you to disregard it. 
21 Do not concern yourself with the subject of 
22 penalty or punishment. The subject must not in any way 
23 affect your verdict. If you find the defendant guilty, it 
24 will be my duty to determine the appropriate penalty or 
25 punishment. 
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The State would submit that this case is not 
2 going to be complex, lengthy, or drawn out. Rather, the 
3 evidence is going to be straightforward. Did the 
4 defendant, Troy Payne, knowingly possess methamphetamine 
5 on April 6th, 2009, in Elmore County, Idaho? After the 
6 evidence is presented, the State submits there will be no 
7 doubt in your minds that he did. 
8 Now, the State plans on calling three 
9 witnesses. The first witness the State will call to 
10 testify will be Captain Detective Michael Barclay. jll 12 · 13 
14 
l 15 
I' 16 17 
Detective Barclay is going to testify that 
April 6th, 2009, at approximately 10:00 p.m., while at his 
residence, someone comes to his house and rings his 
doorbell; that his residence is located in Elmore County, 
and he'll provide that address; that his wife was the one 
that answered the door; that when his wife answered the 
door, he subsequently heard a male voice asking for him. 
18 That time of night, he's worried. He goes and checks and 
sees who is at the door. When he goes to the door; he 
immediately recognizes the individual there as being the 
defendant, Troy Payne. 
J. 19 20 
I 
. l 21 
J22 ; 23 
'24 
J25 
That, at the time this occurred, Detective 
Barclay was not on duty in his capacity as a law 
enforcement officer. Again, he was home at his personal 
residence. 
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7 When you leave at night, if you do, please 
8 leave your notes in the jury room. If you do not take 
9 notes, you should rely on your own memory of what was said 
10 and not be overly influenced by the notes of other jurors. 
11 In addition, you cannot assign one person the duty of 
12 taking notes for all of you. 
13 Ladies and gentlemen, I typically at this point 
14 would give the instruction that I read to you last night. 
15 But I will again remind you that, during the course of 
16 this trial, you are not to discuss this matter amongst 
17 yourselves or allow anyone to discuss it with you. You 
18 should not form or express an opinion about the outcome of 
19 the case until you have heard all of the evidence and the 
20 matter has been finally submitted to you for deliberation. 
21 Mr. Henkes, you may make opening statement. 
22 
23 
MR. HENKES: Your Honor, may I enter the well? 
THE COURT: You may. 
24 MR. HENKES: Good morning, ladies and gentlemen. 
25 Hope everybody is well rested. 
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Now, when Detective Barclay spoke with 
2 Mr. Payne, he appeared very nervous and excited. 
3 Detective Barclay wanted to know what was going on. He 
4 subsequently spoke with Mr. Payne. And in the midst of 
5 speaking with Mr. Payne, Mr. Payne reaches out and hands 
6 him a black metal container. Detective Barclay, shocked, 
7 backing off, doesn't know ifhe should accept it because 
8 he doesn't know what's in that container. 
9 He asked Mr. Payne: "Mr. Payne, what's in this 
10 black container?" 
11 And Mr. Payne tells him, "It's meth." 
12 At that point, Detective Barclay, stunned, 
13 because he's not on duty, he immediately contacts two 
14 on-duty detectives -- well, the sheriff and an on-duty 
15 detective. It's going to be Sheriff Layher as well as 
16 Detective Hawley. He contacts them and says, "Come to my 
17 house right now. Got a situation. Something was given to 
18 me. The individual has identified the substance as being 
19 in the container as meth. I need somebody to come take 
20 possession of it." 
21 So both Sheriff Layher and Detective Hawley 
22 come to his residence. As soon as they come to his 
1
23 residence, Detective Barclay takes the black container and 
24 opens it up. Inside the black container, he observes a 
25 crystalline substance that, based upon his training and 
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Page 99 to 102 
State vs. Payne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 
1 experience, resembles that ofmethamphetamine. 1 That identifying information is the date it was received. 
2 At that point, Detective Hawley is directed to 2 He'll testify that it was given or assigned an agency case 
3 go to her patrol vehicle and get an evidence envelope for 3 number. The suspect's name was placed on it, along with a 
4 packaging. She goes out there. Detective Barclay asks 4 date of birth and social security number, that there was 
5 her to please place that into evidence, secure it; and 5 the date on which he had dropped it off at the lab and the 
6 Detective Hawley does so. 6 person who he bad dropped it off to. Included on there is 
7 At that point, because Detective Barclay was I 7 also the date that it was subsequently returned back to .• 8 off duty, he directs Detective Hawley to go back to the 8 him. He'll also testify that he was the one that 
9 detectives office, which is located next door, and he 9 personally drove it up to the lab in Meridian. 
10 directs her to place it in the evidence room. 10 Subsequent to that, the next witness is 
11 The evidence room, he'll testify, is locked. 11 going -- that's going to testify is Detective Hawley. And 
12 And it actually has an alarm to protect it, as well. 12 she's going to testify, simply, that she was contacted by 
13 He'll testify that, the following morning, he 13 Detective Barclay. She responded to his residence, 
14 comes in, goes into the evidence room, which was Jocked, 14 observed the substance, got the evidence envelope, 
15 and the alann was activated; and he spots the evidence 15 packaged the substance, brought it in to the detectives 
16 envelope, opens it up. And he recognizes the contents as 16 office, put it in the locked room, and left it there at 
17 being the black container with the crystalline substance. 17 the request of Detective Barclay. 
,,, 18 At that point, he grabs -- takes the 18 Now, finally, the last person that's going to 
19 crystalline substance, and he puts it into a glass vial. 19 testify for the State is ISP forensic scientist Corrina .. 
20 The reason he does that is he's packaging it to be sent 20 Owsley. Ms. Owsley will testify a little bit about her 
,,? 21 off for the Idaho State Police Forensics Laboratory for a 21 background, education, training. She'll talk about what i 22 controlled substance analysis to be performed. 22 her duties are as a forensic scientist. She'll talk about 
23 He'll testify that he was the individual that 23 the process that is entailed and what was requested of her 
24 wrote the information on the evidence envelope, that the 24 on this particular case. ! 25 evidence consists of certain identifying infonnation. 25 Because the request of the law enforcement 
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r 1 agency in this case was to perform a controlled substance 1 is. 
2 analysis, she'll talk about she was the individual that 2 Again, ladies and gentlemen, the State would 
3 perfonned the tests on the substance that was sent in the 3 submit that after the evidence is presented, the ; 
4 glass vial that was located in the black container 4 defendant, Troy Payne, did knowingly possess 
'-5 provided by Mr. Payne. 5 methamphetamine April 6th, 2009, in Elmore County, Idaho. 
6 She'll go through some technical talk regarding 6 And the State would submit the evidence is going to i 7 the process that she uses when trying to do the analysis 7 suggest that. 
8 of the controlled substance and the steps and protocols 8 Thank you. 
9 that she's required to foilow when performing the test of 9 TI:IE COURT: Mr. Crawford, you may make opening ,.,, 
10 a controlled substance. 10 statement or you may reserve. !) 
• ...• 11 She'll testify that - in regards to this 11 MR.CRAWFORD: Your Honor, I will reserve my opening 
12 particular substance, she'll talk a little bit about the 12 statement until the close of the State's case. F~ 
13 process also ofreceiving evidence; that when evidence is 13 TI:IE COURT: Fair enough. 
-14 received by the ISP lab, it's given a different number, 14 Mr. Henkes, you may call your first witness. 
15 the CL number. The CL number then generates, when she 15 MR. HENKES: Thank you. At this time, State would ·-· 
16 does her analysis report, has all the identifying 16 call to the stand Detective Mike Barclay. 
-17 infonnation that was included on the evidence envelope, in 17 
18 addition to their own identifying information. 18 MICHAEL:R.,BARCLAY, 
19 Finally, she'll testify that, after she tested 19 a witness produced at the instance of the 
-20 the substance that was provided to her by the Elmore 20 State, was duly sworn, was examined and 
21 County Sheriffs Office, the substance tested positive for 21 testified as follows: ! 
. 22 the presence of methamphetamine. 22 MR. HENKES: Has anybody had a hard time hearing me t 23 She'll testify methamphetamine is a Schedule II 23 yet? I'm going to be standing close to the microphone. 24 controlled substance. She'ii give you a iittie bit of 24 But let me know if you can't hear me, and ru try to t 25 information about what a Schedule II controlled substance 25 speak up. 105 106 LESLIE ANDERSON, CSR (208) 371-2006 Page 103 to 10~ 
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DIRECT EXAfvlINATION 
BY MR. HENKES: 
Q. Good morning, sir. Would you please state your 
full name and spell your last name for the record. 
A. Michael R. Barclay, B-a-r-c-1-a-y. 
Q. Mr. Barclay, how are you employed? 
A, I am employed by the Elmore County Sheriff's 
Office in the capacity as captain of the detective 
division. 
Q. How long have you been employed with the Elmore 
County Sheriff's Office? 
A. Nine years next month. 
Q. Do you have any other law enforcement 
experience? 
A. Yes, sir, I do. 
Q. What other law enforcement experience do you 
have? 
A. I have eight years with the City ofMountain 
Home Police Department 
Q. Detective, could you describe to the jury and 
explain what your employment duties are as a detective. 
A. My job description is to enforce the Idaho 
state controlled substance laws, to investigate crimes 
against people, property, or other assigned duties by the 
sheriff ofElmore County. 
107 
1 management, case management of controlled substance 
2 investigations, homicide investigations. I've handled --
3 I've handled two narcotic canines. I've attended numerous 
4 training on concealment techniques, concealment of 
5 controlled substances, field testing controlled 
6 substances, and identification of controlled substances. 
7 Q. Detective Barclay, did you have contact with an ~ 8 individual by the name of Troy Payne on April 6th, 2009, 
. 9 at approximately 10:00 p.m.? 
J·
1 1
1
0
1 
A. Yes, sir, I did. 
Q. Where did this contact occur? 
j 12 A. At my residence. 
J. 13 Q. Where is your residence located? 14 A. 1670 Queens Court, Mountain Home, Elmore 
' 15 County, Idaho. 
J, 16 Q. Now, were you on duty in your capacity as law , 17 enforcement at the time of this contact and on the date of 
118 
J . .J 19 ,20 
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1 22 
this contact? 
A. No,sir. 
Q. Could you please explain how your contact with 
Mr. Payne was initiated on this occasion. 
A. The doorbell rang, and my wife was the closest 
to the door, and she answered the door. And I heard a JJ23 24 male subject asking for Mike Barclay. I 25 Q. What did you do after you heard the male voice 1 109 
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i Q. Detective Barclay, as a police officer, have 
2 you successfully completed the Idaho Police Officer 
3 Standardized Training certification process? 
4 A. Yes,Ihave. 
5 Q. And how long have you been POST-certified? 
6 A. Seventeen years. 
7 Q. What level of certification do you hold? 
8 A. I hold an intennediate certificate and a 
9 supervisory certificate. 
10 Q. Could you briefly describe what the 
11 certification process entailed? 
12 A. Mainly what it entails is your hours of 
13 training, the schools, and years of education. 
14 Q. Now, does this certification process impose 
15 upon you an obligation to receive continuous law 
16 enforcement education and training? 
17 A. Yes. 
18 Q. Now, specifically as regards training in 
19 relation to drug interdiction and detection, have you 
20 received any training as regards that specific area? 
21 A. Yes, sir, I have. 
22 Q. And what type of training have you received? 
23 A. I have approximately 2400 hours of various 
24 training. I would say probably half of that training 
25 entails narcotics investigations, to include CI 
108 
1 asking for yourself? 
2 A. I went to the front door. 
3 Q. What happened when you arrived at the front 
4 door? 
5 A. I readily recognized Mr. Payne, from previous 
6 law enforcement contacts, standing in the walkway ofmy 
7 front door area. 
8 Q. Did you observe anything about Mr. Payne's 
9 demeanor when you made contact with him on this occasion? 
10 A. Yes. 
11 Q. And what did you observe? 
12 A. He was very nervous, excited, couldn't stand 
13 still, kept moving backwards, forwards, side to side. I 
14 actually asked him to step into the light instead of in 
15 the dark, so I could see what he was doing. He was pretty 
16 agitated and excited. 
17 Q. Based upon your training and 4xperience as set 
18 forth, were these actions indicative of anything, or was 
19 there any relevance to these actions? 
20 A. I mean, there's two sides to that So, yeah, 
21 one side is when somebody is using methamphetamine -
22 MR. CRAWFORD: I'm going to object to that line of 
23 testimony. There's been no testimony that establishes 
24 that this officer is a drug recognition expert or :has any 
25 other training that enables him to recognize signs of use 
110 
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l of methamphetamine or other drugs. l Mr. Payne, was he exhibiting any of these behaviors or 
2 TI-IE COURT: Well, I'm not sure that ·one has to be 2 -signs? 
3 qualified as a -- I forget the phrase you used -- 3 A. Yes, sir. 
4 recognition certified. But I do think some additional 4 Q. And those would be the behaviors that you 
-5 foundation is in order. So I will sustain the objection. 5 previously referred to? 
6 MR.CRAWFORD: Thank you, Your Honor. 6 A. Correct. 
7 Q. (BY MR. HENKES) Detective Barclay, you've 7 Q. Now, on this occasion, did you have the 
-8 previously talked about your training as a law enforcement 8 opportunity to speak with Mr. Payne? 
9 officer as well as your experience. 9 A. Yes, I did. 
10 A. Yes. 10 Q. While speaking with Mr. Payne, did anything 
-11 Q. Now, in the course of your law enforcement 11 unusual occur? 
career, have you ever been provided with training 12 A. Yes. ' 12 
13 detecting the signs or behaviors of somebody who is under 13 Q. What was that? 
" 14 the influence? 14 A. He produced a black small container. 
15 A. Yes. 15 Q. Now, what did you do after Mr. Payne handed you 
16 Q. And what type of training have you received as 16 this black container? c, 
17 regards that? 17 A. I didn't take it immediately. I mean, I didn't 
18 A. Drug recognition, drug-impaired drivers, or 18 know what it was, what he was handing me. So I asked him 
19 drug-impaired people. 19 what he was handing me. 
-
20 Q. And throughout the duration of your career, 20 Q. And did he tell you? 
21 have you ever come into contact or worked cases where 21 A. Yes, he did. 
22 you've dealt with individuals who are under the influence 22 Q. And what did he state to you? -
23 of controlled substances? 23 A. He stated to me that it was meth. 
24 A. Several times. 24 Q. Did you at that time have the container, or did 
25 Q. Now, on the night that you had contact with 25 Mr. Payne still have the container? -
111 112 
1 A. He stepped forward again and then produced it 1 Q. Could you describe what you observed when you 
-2 and told me that he didn't want it anymore. 2 opened the black container? 
3 Q. Now, Detective Barclay, what did you do after 3 A. I - I opened it up, and what I saw in there 
4 receiving the black container? 4 was a crystalline substance which resembles 
-5 A. I asked Mr. Payne to leave my property, and I 5 methamphetamine. 
6 immediately notified Detective Hawley and Sheriff Layher 6 Q. So what did you do after observing this 
7 to respond to my residence. 7 crystalline substance located inside the black container? 
-8 Q. And did Mr. Payne leave your residence when you 8 A. I directed Detective Hawley to retrieve an 
9 asked him to? 9 evidence envelope from her patrol vehicle so that it could 
10 A. Yes, sir. 10 be placed -- transferred to an evidence envelope and . 
11 Q. Approximately how long was your contact with 11 transported to the office. 
12 Mr. Payne on this occasion? 12 Q. And did you observe whether or not Detective 
13 A. No more than ten minutes. 13 Hawley collected the evidence and placed it in the 
-14 Q. Now, at that time, the time that you had 14 evidence envelope? 
15 contacted Sheriff Layher and Detective Hawley, had you 15 A. Absolutely. 
16 opened up the black container to reveal its contents? 16 Q. Now, did you ever have any subsequent contact . 
17 A. No, sir. 17 with the evidence envelope and its contents, that being 
18 Q. Did you subsequently open the black container? 18 the black container and the crystalline substance which 
19 A. Yes, I did. 19 were obtained :from Mr. Payne? ~ 
20 Q. When was that? 20 A. Yes, I did. ,, 
21 A. Upon the arrival of Sheriff Layher and 21 Q. And when was that? 
22 Detective Hawley. 22 A. The following morning, when I reported for ... 
23 Q. So they did respond to your residence on that 23 duty. 
"' 
24 date, Detective Hawley and Sheriff Layher? 24 Q. At what location was that? 
25 A. Yes, sir. 25 A. The Elmore County detectives office. .... 
113 114 
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1 Q. And where was the evidence envelope and its i items in a Seal-a-Meal plastic container and completed an j 2 contents located? 2 evidence envelope fonn with the suspect, case mnnber, and 
· 3 A. In the evidence room. 3 agency. 
4 Q. Could you briefly describe what the evidence 4 Q. And the following morning, when you examined l 5 room is. 5 the black container and the crystalline substance, was it 
- 6 A. Our office is a secured office; it's alarmed. 6 in the same condition you had observed it on the previous 
7 And when you enter our office, we have an evidence room 7 night? J 8 that has a key mechanism and also a combination mechanism 8 A. Yes, sir. 
9 along with exterior wall alarms and the office alanns. 9 Q. Now, was the evidence envelope as well as its 
, 10 And we have a packaging area that we Seal-a-Meal all of 10 contents provided to the Idaho State Police Forensics Lab? j 11 our evidence in for preparation for submitting it to the 11 A. Yes, sir. 
· 12 state lab for testing. 12 Q. Which forensics lab was that? 1 13 Q. When you had went to your office the following 13 A. The Idaho State Police lab in Meridian, Idaho. J 14 morning and entered the evidence room, was the door 14 Q. And are you aware as to how the evidence made i 15 locked? 15 its way up to that laboratory? 
/ 16 A. Yes, sir, it was. 16 A. Yes, sir, I am. 
:~ 17 Q. And did you·· where in the evidence room did 17 Q. And how is that? f I I 8 you locate the envelope and its contents? 18 A. I -· I provided it. I drove it over in my 
-] 19 A. Where the Seal-a-Meal area is, where we package 19 patrol vehicle. 
. . 20 our evidence for submission. 20 Q. And do you recall on what date that was that 
21 Q. What did you do when you located the evidence 21 you delivered the evidence to the ISP lab? j. 22 envelope and its contents on that morning? 22 A. July 30th, 2009. 
.. 23 A. I took the substance out of the black container 23 Q. Was there a specific person at the lab that you 
24 
~25 
1 
and separated it and put it into a glass vial for 
submission to the state lab. And then I sealed those 
115 
:front counter that receive evidence. One is Jan [sic] 
Davenport. J ~ Q. Is that the individual that you had provided 
4 the evidence to on this particular day? J 5 A. Yes, sir. 
6 
7 j 8 
9 
j 10 
Jll 
, 12 
j !! 
, 15 
1, 19 .20 
!21 
'22 
~23 
Q. Are you familiar with Ms. Davenport? 
A. Yes,I am. 
Q. Now, Detective Barclay, you indicated that you 
had filled out the evidence envelope. When evidence is 
being submitted or packaged, is it packaged in such a 
manner as that the evidence can be identified? 
A. Yes, sir. 
Q. Now, how is that done? Could you describe the 
process and what you do when filling out the evidence 
infonnation? 
A. What the officers do is they'll place the 
name -- the agency name. And there's an area for case 
number, the date of the offense, the suspect's 
information, such as his name, date of birth, and social 
security number is provided, how many pieces of evidence 
or exhibits there are with the particular case, and the 
nature of the charge. 
And then a description area, where the officers 
will fill in the description of the evidence that's being 
submitted, and then the test to be performed on the 
117 
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24 delivered the evidence to? 
25 A. Yes. There's a couple ladies that work at the 
116 
1 substance or item, and then the officer's name and phone 
2 number. 
3 And then there's a chain of custody, which 
4 would be from me to the state lab or any other officer 
5 that has contact with that evidence envelope or property. 
6 Q. Now, as regards the information that you had 
7 just described, did you provide this information on the 
8 evidence envelope you filled out for the items received 
9 from Mr. Payne? 
10 A. Absolutely. 
11 Q. Detective Barclay, do you have that evidence 
12 envelope up there? 
13 A. Yes, sir, I do. 
14 lvlR. HENKES: Ifl could have that marked as State's 
15 Exhibit 1 -· 100. 
16 (State's Exhibit 100 marked.) 
17 Q. (BY lvlR. HENKES) Detective Barclay, could you 
18 briefly describe what's been marked as State's Exhibit 
19 100. 
20 A. This is the evidence envelope that I filled out 
21 and submitted to the Idaho State Police lab. 
22 Q. Is there an agency case number listed on that 
23 envelope? 
24 
25 
A. 
Q. 
Yes, sir. 
What is that agency case number? 
118 
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l A. 022009. I chain of custody listed? 1, 
2 Q. Are the contents of the envelope described on 2 A. Yes, sir. ~ 
3 there? 3 Q. Is your name listed on that chain of custcdy? 1, 
4 A. Yes, sir. 4 A. Yes, sir. 
1-5 Q. What are the contents described as? 5 Q. And where is your name listed on that chain of 
6 A. Metal container, glass vial with crystal 6 custody? !·· 
1, 7 shards. 7 A. On the first line. 
.... 8 Q. Is there a date and location when the evidence 8 Q. Is there a section in which your name is 
9 was obtained listed on the envelope? 9 placed? ,. 
10 A. Yes, sir. 10 A. Yes, sir. b I'-11 Q. Okay. And what was the date that it was 11 Q. Okay. And what is that? 
12 obtained? 12 A. On 9/2 of'09, it was transferred back to me ' 
13 A. 4/6 of 2009. 13 from Jan [sic] Davenport. And then again, on July 12th, '-
14 Q. And where is the location which the evidence 14 2010, Detective Andrus submitted-- resubmitted the 
15 was obtained? 15 evidence back to the Idaho State Police Laboratory. r 
16 A. On person. 16 Q. Let's start out with line 1. Whose names are 
"' 17 Q. And is there a name of the suspect listed on 17 listed on line I? 
1.-18 the envelope? 18 A. Myself and Jan [ sic] Davenport. 
19 A. Yes, sir. 19 Q. And that would indicate you providing the '-
20 Q. And whose name is listed on there? 20 evidence to Ms. Davenport? 
.. 
21 A. Troy D. Payne. 21 A. Correct. 
22 Q. Is his date of birth and social security number 22 Q. Now, are there names listed on line 2? -
23 also listed? 23 A. Correct. 
24 A. Yes, sir. 24 Q. What are the names listed on line 2? 
25 Q. At the bottom of that envelope, is there a 25 A. Jan [sic] Davenport to Mike Barclay. -
119 120 l• 
1 Q. And that would be representative of 1 Q. For what reason was -- do you recall why that 
,.. 2 Ms. Davenport returning it back to yourself, correct? 2 was transferred from yourself to Detective --
3 A. That's correct. 3 A. My understanding is, when this was going to go ' 
4 Q. And that was on what day? 4 to trial, that the lab tech that tested -- originally 
4. 5 A. September 2nd, 2009. 5 tested the controlled substance was going to be on 
6 MR. HENKES: I'd like to have this marked as State's 6 maternity leave. So the State required another analysis .. 
7 Exhibit 2 -- or 101. 7 of the testing so that a criminalist could come over and 
-8 (State's Exhibit 101 marked.) 8 testify to the substance. 
9 Q. (BY MR. HENKES) Detective Barclay, going back 9 Q. Is there a name listed on line 4? H 
10 to State's Exhibit 100. On line 2, you indicated that you 10 A. Yes, sir. 
-11 had received the evidence back from Ms. Davenport? 11 Q. And what are the names listed on line 4? 
12 A. Correct 12 A. Detective Clint Andrus and Jan [sic] Davenport. >· 
13 Q. Was that after the first testing of the 13 Q. You indicated Detective Andrus. Are you 
-14 substance had been done? 14 familiar with Detective Andrus? 
15 A. Yes, sir. 15 A. Yes, I am. 
16 Q. Now, are there additional names provided on 16 Q. And how are you familiar with him? 
-17 line 3? 17 A. I'm his supervisor. 
18 A. Yes, sir. 18 Q. So he's employed with the Elmore County 
19 Q. What are the names provided on line 3? 19 Sheriff's Office? ,;_ 
20 A. Myself and Detective Clint Andrus. 20 A. Correct. 
-21 Q. What does that represent? 21 Q. Is there a name listed on line 5? 
22 A. Transfer from my custody to Detective Clint 22 A. Yes, sir. ;-
23 Andrus's custody. 23 Q. What names are listed on line 5? "') 
24 Q. And on what date was that? 24 A. Jan [sic] Davenport to Detective Clint Andrus. 
25 A. July 12, 2010. 25 Q. Is there any information listed on line 6? ;-
121 122 ~ 
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Q. And what are the names listed on line 6? 
A. Detective Clint Andrus to myself. 
4 Q. And is that the last of the names listed on J 
6
5 that enAvelopey? . 
• es, srr. 
7 J 8 
9 
· .. 10 J 11 
' 
1 12 
. '13 J 14 
.· t 
• , 15 
'J' 16 
•. 17 
18 
·J· 19 
,20 
21 
J22 
. 23 
24 
J 25 
r, 
Q. Now, ifI could have you briefly take a look at 
State's Exhibit's 101. And are you familiar with that 
document? 
A. I'm sorry? 
Q. Are you familiar with that document? 
A. Yes, sir. 
Q. What is that document? 
A. It's a copy of the evidence envelope without 
all the other signatures,just the first two lines. 
Q. So is that a copy of the evidence envelope 
after you received it from the first testi.-'1g? 
A. That's correct. 
Q. And are the subsequent signatures on the 
State's I 00, the yellow evidence envelope, are those --
after the second line, are all those signatures in 
reference to the additional testing that was done? 
A. Yes, sir . 
Q. Now, as regards State's 101-- I'm sorry to 
keep flipping back and forth. But is that an accurate 
123 
. 1 A. That's correct. 
J~ 1 
4 Q. 
5 envelope. 
6 A. 
Is there anything inside the evidence envelope? 
Yes, there is. 
Would you please empty out the evidence 
(Witness complies.) 
7 MR. HENKES: Your Honor -- Your Honor, ifI may j 8 approach briefly to take a look at the contents? 
1 
9 THECOURT: Youmay. 
·j' 
1
1 o
1 
(Counsel conferring with the witness.) 
MR. HENKES: You can hand that to the bailiff and 
: i 12 have that marked. 
J !! Q. ~~~=!;::1ve Barclay, you've been 
· I 15 handed or provided with what's been marked as State's 
J. 16 Exhibit 102. Could you describe what that exhibit is. 17 A. This is the exhibit that Mr. Payne provided to 
j l 18 me as fur as the black container. 
J•. ' 19 Q. Is there anything else in State's Exhibit 102? , l 20 A. Yes. 
: l 21 Q. What else is in State's Exhibit 102? 
'J' 22 A. It's the glass vial that I referred to that I 
. . 23 transferred the substance from the black container to the 
! 24 glass vial for testing. 
\
j 25 Q. And perhaps, could you explain to the jury why 
~ 1~ 
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1 copy of the evidence envelope when you received the 
2 evidence back from Ms. Davenport at the Idaho State Police 
3 Forensics Laboratory? 
4 A. Yes, sir. 
5 Q. Detective Barclay, could I have you open up 
6 State's Exhibit 100. 
7 
8 
Do you have a way? Otherwise, we can get the 
9 
10 
scissors. 
A. I have a knife. Thank you. 
(Witness complies.) 
11 Q. Detective Barclay, is the State's Exhibit 100, 
12 the evidence envelope, is that taped or sealed in some 
13 manner? 
Yes, sir. 
And how is it taped and sealed? 
14 
15 
16 
A. 
Q. 
A. With red evidence envelope -- tape and then my 
17 initials . 
18 Q. What is the reason behind there being evidence 
19 tape placed on the evidence envelope? 
20 A. To keep it from being tampered with. 
21 Q. And has there been any marks or signs of the 
22 evidence tape being tampered with? 
23 A. Absolutely not. 
24 Q. Now, Detective Barclay, you have since opened 
25 the evidence envelope; is that correct? 
124 
1 you had placed the crystalline substance in the glass 
2 vial? 
3 Why I did? 
Why you did that. 4 
5 
A. 
Q. 
A. A lot of times the state lab doesn't like us to 
6 provide a hard evidence item with loose substance inside, 
7 so we separate it. And also for the purpose of getting a 
8 raw weight of the substance that's being sent to the state 
9 lab. 
10 Q. Now, Detective Barclay, having had the 
11 opportunity to review State's Exhibit 102, is that exhibit 
12 as what you observed on April 6th, 2009, that was provided 
13 to you by Mr. Payne? 
14 A. Yes, sir. 
15 Q. Other than, of course, you placing the 
16 crystalline substance in the glass vial? 
17 A. Correct. 
18 Q. And is that the manner in which the evidence 
19 was sent to the Idaho State Police Forensics Laboratory by 
20 yourself? 
21 A. Yes, sir. 
22 Q. Is that the manner in which you had received 
23 the evidence back from the Idaho State Police Forensics 
24 Laboratory? 
25 A. Yes, sir. 
126 
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1 MR. HENKES: Your Honor, at this time, the State is I at this time would be to back-door that evidence that's 
2 going to move for admission ofExhibits 100, 101, 102, and 2 not admitted yet. !>• 
3 ask they be published to the jury. 3 TI-IE COURT: Overruled. 
4 TI-IE COURT: Mr. Crawford? 4 (State's Exhibit 101 admitted.) 
,,_ 5 MR. CRAWFORD: Your Honor, I think that it is 5 TI-IE COURT: Mr. Henkes, you may continue. 
6 premature to do that. We view that as we do not have a 6 Exhibit 101 will be admitted. 
7 full chain of custody established between the time that 7 MR. HENKES: Your Honor, the State will actually hold ,_ 8 Captain Barclay was allegedly given these items and the 8 off publishing it to the jury lllltil --
9 time that he opened them the next day. I believe the 9 TIIB COURT: Fine. 
10 State has other witnesses to call. 10 MR. HENKES: -- we get the additional foundation from 
-11 TI-IE COURT: So that's an objection? 11 Detective Hawley. 
12 MR. CRAWFORD: That's the objection, Your Honor, 12 Q. (BY MR. HENKES) Detective Barclay, is the 
13 chain of custody. 13 individual that you identified as Mr. Payne, is he present 
-· 14 TI-IE COURT: I'll sustain the objection. 14 in the courtroom today? 
15 MR. HENKES: Is that as to every one of the exhibits 15 A. Yes, sir, he is. 
16 or-- 16 Q. Would you please describe where he's seated and 
-17 TI-IE COURT: Well, as to exhibits -- Exhibit 100 and 17 what he's wearing. 
18 its contents, which is Exhibit 102. Exhibit 101 is a 18 A. He's seated at the defendant's table next to 
19 document, Mr. Crawford, that doesn't require chain of 19 Mr. Crawford wearing a blue and white button-up shirt. r-
20 custody. 20 MR. HENKES: Thank you, Detective Barclay. I have no 
21 Do you have an objection to Exhibit 101? 21 further questions. 
22 MR. CRAWFORD: Your Honor, Exhibit 101 is a 22 
-· 
23 photocopy -- 23 CROSS-EXAMlNA TION 
24 TI-IE COURT: Yes. I know what it is. 24 BY MR.CRAWFORD: 
25 MR. CRAWFORD: - of 100. So I think admitting that 25 Q. Captain Barclay, this April 6th date, 2009, do -
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1 you recall what day of the week that was? 1 A. A lot of knowledge. 
-2 A. I believe it was a Wednesday. 2 Q. And that doesn't really answer the question. 
3 Q. Okay. And you didn't submit these items to the 3 What specific knowledge did you have? 
4 lab until July 30th; is that correct? 4 A. Personal knowledge from speaking to Mr. Payne; 
,-. 5 A. That's correct. 5 speaking to some members of his family, along with 
6 Q. That's nearly four months later, right? Why 6 confidential informants that I've worked with; also, from 
7 such a delay? 7 my investigations of working a large drug case at the time 
>-8 A. To give Mr. Payne the opportunity to come in 8 where Mr. Payne was a regular visitor; speaking with 
9 and speak to me. 9 SheriffLayher, who has very close ties with the family. 
10 Q. Okay. What would be the purpose of him coming 10 Q. So you have all of L1:1ese indications, but you 
-11 to speak to you? 11 don't have any specifics from a professional who would 
12 A. I spoke to him that evening in regards to what 12 tell us whether Mr. Payne actually needed treatment for a 
13 his options might be. 13 drug-use problem? 
-14 Q. What would those options be? 14 A. Mr. Crawford, you asked me if I had knowledge, 
15 A. To come in and speak to me and either he could 15 not professional knowledge. But, no, I do not have 
16 seek help and enter into a cooperation agreement, which 16 professional knowledge of his addiction issues. '-
17 would entail him having to go into some type of treatment 17 Q. So you have -- you have a list of people who 
18 or provide proof of treatment in lieu of charging 18 have told you bad things about Mr. Payne but nothing 
19 Mr.Payne. 19 specific as to knowing what the -- what the extent of his ,-
20 Q. So the treatment that you're talking about, 20 controlled substance use may have been or what the extent 
21 that would be treatment for some sort of drug-addiction 21 of his need for treatment or any of that would be? 
22 problem? 22 A. I don't have any knowledge of anything -- I ,-
23 A. That's correct. 23 wouldn't consider anything of Mr. Payne's information I ,, 24 Q. What knowledge did you have that he had a 24 received as being bad. I would say that it's an issue 
25 drug-addiction problem? 25 with an addiction problem, but I don't have -- I can't say '"'" 
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1 that M...r. Payne is a bad person. 1 Q. And the State asked you about why the items J 2 3 
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Q. And could you say that Mr. Payne had used 2 were separated from the black container. You told the 
controlled substances in your presence? 3 State that it was put in the glass vial for a couple of 
A. No. 4 reasons. Could you just tell us what those reasons are Q. On the night that he came to your house, that 5 again? 
April 6th night, you mentioned that you had drug 6 A. One for the weight purposes. And sometimes the 
recognition training. Did you conduct a drug recognition 7 laboratory wants us to separate the items from hard 
exam according to the standards that are set forth by 8 objects. 
POST? 9 Q. Okay. 
A. No, sir, I did not. 10 A. I can give you an example, if you'd like. 
MR. HENKES: Your Honor, the State's going to object 11 Q. I don't think that will be necessary. 
as to relevance and ask it be stricken. I don't think 12 The weight in this particular case, was that a 
there's anything that requires this detective to conduct a 13 weight that you would normally see in, say, a trafficking 
DRE, or drug recognition evaluation, on standards of POST 14 or dealing-type case? 
when he indicates he has other training in reference to 15 MR. HENKES: Objection as to relevance. The 
that. 16 instruction just talks about any amount, Your Honor. 
TIIE COURT: Counsel, I don't see that as the 17 TIIE COURT: What's the relevance, Mr. Crawford? 
direction the cross-examiner is inquiring. The 18 MR. CRAWFORD: Your Honor, I'm trying to get, I 
cross-examiner is inquiring into what went on that night. 19 guess, to the reason why Captain Barclay waited nearly 
So the objection will be overruled. 20 four months before submitting this to the lab. And if 
MR. CRAWFORD: Thank you, Your Honor. 21 this were a trafficking or dealing amount, then he would Q. (BY MR. CRAWFORD) Did he tell you anything 22 have submitted it immediately. 
about how he had acquired this substance that was given to 23 MR. HENKES: It's not -- Your Honor, the State 
him? 24 submits it's irrelevant. 
A. No, sir. 25 THE COURT: Well, it's cross-examination. I'll 
131 132 
overrule it, and I'll let Mr. Crawford inquire. But 
please get to the point, Mr. Crawford. 
MR. CRAWFORD: Thank you. 
THE WITNESS: What was your question again? 
Q. (BY MR. CRAWFORD) Was this a trafficking or 
dealing-type amount of controlled substance? 
A. No, sir. 
Q. Was it packaged in such a way that you would 
normally see substances that were packaged for dealing or 
trafficking? 
A. That's a wide-open question, Mr. Crawford. 
I've seen eve:rything. 
Q. Okay. Well, I guess we'll leave it there. 
So Mr. Payne did not provide you proof that he 
had gone through any kind of substance treatment or 
anything like that; is that right? 
1 A. Yeah, if you want to be, you know, blunt about 
2 it. There's different avenues and different levels of 
3 what you would refer to as a "snitch." 
4 Q. Acting as a snitch, does that put someone in 
5 danger? 
6 
7 
8 
9 
A. There's always danger, yes. 
Q. And so Mr. Payne didn't want to do that? 
A. I don't know. He wouldn't speak to me. 
Q. Did you make attempts to contact Mr. Payne 
10 during that nearly four months? 
11 
12 
13 
14 
A. I did. 
Q. Howmany? 
A. How many times did I attempt? 
Q. Yes. 
15 A. I only made one attempt with him, and I had to 
16 make a phone call to his sister's place of business in 
A. That's correct. 17 
Q. And was there any other purpose that you wanted 18 
order to obtain a phone number for Mr. Payne. 
Q. And did you obtain that phone number? 
A. I did. Mr. Payne to cooperate with you? 
A. If -- I always inquire with people that want to 
come in and speak with us about giving information and 
intel as far as the local drug dealers or drug information 
that's going through Elmore County. 
Q. Okay. So that would normally be referred to as 
"acting as a snitch"? 
133 
19 
20 
21 
22 
23 
24 
25 
Q. Did you make that call? 
A. I did. 
Q. And did you speak to Mr. Payne? 
A. Yes, I did 
Q. What was his answer? 
MR. HENKES: Objection. Hearsay. 
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1 TI:IE COURT: Overruled. 1 of inpatient treatment. 
2 TI.IE WITNESS: rm sorry? 2 Q. You didn't have any proof that he was addicted -
3 Q. (BY MR. CRAWFORD) What was his answer? 3 to methamphetamine, did you? 
4 A. His answer to? 4 A. No, sir. 
'-., 5 Q. To your request that he be a snitch or 5 Q. Captain Barclay, you are a sworn law 
6 otherwise cooperate with you? 6 enforcement officer; is that right? i'' 
7 A. Very agitated, that he thought that the stuff 7 A. That's correct 
,_ 
8 that he brought to my residence was going to go away, that 8 Q. And even though you may go off duty, you remain 
9 he thought that I was just going to dispose of it for him. 9 a sworn law enforcement officer during your off-duty 
10 I informed him that that was not the agreement, that was 10 hours; is that right? 
r"" 11 not what was discussed that night. 11 A. That's correct. 
12 In fact, I informed him again that the 12 Q. And you did contact other officers who were on ' 
13 conversation that night was that he needed to come talk to 13 duty to take care of the other parts of this 
--14 me to see what we were going to do about the issue. And I 14 investigation? 
'" 15 told him that I was concerned about his addiction issue 15 A. That's correct. 
16 and informed him that he had been seen at residences that 16 Q. So if you have a citizen who has located what 
-17 were at the center of an active narcotics investigation, 17 they believe is a controlled substance and they bring it 
18 and that I wanted him to seek some type of inpatient 18 to you, are they normally going to be charged with 
19 treatment in lieu of filing the charges against Mr. Payne. 19 possession of controlled substance? 
-
20 Q. Okay. So, in general, when you believe that 20 MR. HENKES: Objection. Relevance. Hypothetical. 
21 somebody has a drug problem, you believe they need 21 THE COURT: Mr. Crawford, the relevance? 
22 inpatient treatment? 22 MR. HENKES: Speculation. ~ 
23 A. My personal opinion is that somebody that is 23 MR. CRAWFORD: I'll withdraw it. 
24 addicted to methamphetamine cannot just stop taking it. 24 THE COURT: Okay. The question is withdrawn. The 
25 They need some type of resource, and they need some type 25 jury will disregard the question. It's not evidence. ~ 
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1 Mr. Crawford, you may continue. I Q. And you provided him the method and manner in 
-2 MR. CRAWFORD: I don't have any other questions for 2 which -- for that to happen? 
3 this witness. 3 MR. CRAWFORD: Judge, I'm going to object at this 
4 THE COURT: Thank you, Mr. Crawford. 4 time. All of these questions have been leading. 
1-5 Mr. Henkes, re-examination? 5 MR. HENKES: Your Honor, fll rephrase it. 
6 MR. HENKES: Thank you, Your Honor. 6 THE COURT: Okay. tr 
7 7 Q. (BY MR. HENKES) Detective Barclay, did you I" 8 REDIRECT EXAMINATION 8 provide Mr. Payne with options to come and speak with you? 
9 BY MR. HENKES: 9 MR. CRAWFORD: Objection. Leading. 
10 Q. Detective Barclay, you had indicated t.hat you 10 THE COURT: That question is not leading. It does ;.. 
11 had a lot of knowledge about Mr. Payne. 11 not suggest the answer. Overruled. 
,, 12 A. Correct. 12 You may answer the question, Detective. 
13 Q. As a matter of fact, you had contact with him 13 THE WITNESS: Yes, sir, I did. 
-14 earlier that morning, correct? 14 Q. (BY MR. HENKES) And did Mr. Payne subsequently 
,, 15 A. That's correct. 15 contact you? 
16 Q. Now, when you were talking with Mr. Payne when 16 A. No, sir. 
-17 he came to your residence on April 6th, did he indicate to 17 Q. You reached out and contacted him? 
18 you whether or not he had a problem with drugs? 18 A. That's correct. 
19 A. Yes, sir. 19 Q. And you •• well, did you have the opportunity "-
20 Q. And did he state that he did have a problem 20 to speak with him on the phone? 
21 with drugs? 21 A. Yes, sir, I did. 
22 A. Yes, sir, he did. 22 Q. Did you talk with him at all about why he had ,.. 
23 Q. You testified that you wanted to work with him, 23 not contacted you? . 
"IA wanted to assist him? 24 A. Justthe--in the first part of the k'+ 
25 A. Correct. 25 conversation, I said, "I haven't heard from you." I knew \-
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of some personal issues that was going on with Mr. Payne, 1 MR. HENKES: Thank you, Detective Barclay. No 
and I thought there needed to be some intervention. So 2 further questions. 
that's why I reached out to him. 3 Tiffi COURT: Recross, Mr. Crawford? 
Q. You were asked earlier by Mr. Crawford how you 4 
knew -- or what knowledge you had regarding Mr. Payne's 5 RECROSS-EXAMINATION 
drug use or addiction; is that correct? 6 BY MR. CRAWFORD: 
A. That's correct. 7 Q. This request for urinalysis, what date was that Q. When you were talking with Mr. Payne on the 8 made? 
telephone call when you had contacted him after the 9 A. I believe the date that I telephoned him, I 
incident, did you request or ask Mr. Payne to provide a 
urinalysis? 
A. I did. 
Q. What was the purpose or the reason why you had 
asked him to provide you with a urinalysis? 
A. Mr. Payne told me on the phone that he's been 
clean, and he doesn't need any type of treatment. And I 
simply asked him to step up; and if that was the case, 
that he could come to my office, and I would provide a 
urinalysis to him free of cost to prove to me that he was 
staying clean. 
Q. Did Mr. Payne subsequently come to your 
office --
A. No,sir. 
Q. -- after the telephone call? 
A. No, sir. 
139 
FUR1HER REDIRECT EXAMINATION 
BY MR. HENKES: 
Q. Detective Barclay, you were just asked about 
prosecuting. As a detective, are you responsible for 
charging and prosecuting cases? 
A. No,sir. 
MR. HENKES: Thank you. No further questions. 
MR. CRAWFORD: Nothing else, Your Honor. 
Tiffi COURT: Thank you. May this witness be excused? 
MR. HENKES: Your Honor, State would ask him to hang 
around, subject to recall. 
Tiffi COURT: Okay. Detective Barclay, you may step 
down. 
Tiffi WITNESS: Your Honor, fd ask to be excused until 
at least the noon hour. I have a funeral to attend. 
MR. HENKES: Your Honor, the State was advised of 
that and has no objection. 
Tiffi COURT: Well, Detective Barclay, you may be 
excused :from the courtroom. You are still under subpoena 
and subject to recall. Please make sure that your 
information is available to the office of both the 
prosecution and the defendant in the event either should 
want to recall you during this trial. But, yes, you're 
10 think, was in August. 
11 Q. And that would be shortly before you sent 
12 the·· or shortly after you sent the item in for lab 
13 testing? 
14 A. That's correct, Mr. Crawford. 
15 Q. So, at that point, you had already made up your 
16 mind that you were going to prosecute? 
17 A. Absolutely not. 
18 MR. CRAWFORD: No further questions. Thank you. 
19 Tiffi COURT: Thank you. 
20 
21 
Does that bring up anything? 
MR. HENKES: It did, Your Honor. I would ask one 
22 question on that. 
23 
24 
25 
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THE WITNESS: Thank you, Your Honor. 
2 THE COURT: Thank you, Detective. You may step down. 
3 Mr. Henkes, your next witness. 
4 MR. HENKES: Your Honor, the next witness the State 
5 would call would be Detective Nancy Jo Hawley. 
6 THE COURT: I'm sorry? 
7 MR. HENKES: Detective Nancy Jo Hawley. 
8 
9 NANCY JO HAWLEY, 
10 a witness produced at the instance of the 
11 State, was duly sworn, was examined and 
12 testified as follows: 
13 DIRECT EXAMINATION 
14 BYMR.HENKES: 
15 Q. Good morning, ma'am. Would you please state 
16 your full name and spell your last name for the record. 
17 A. Nancy Jo Hawley, H-a-w-1-e-y. 
18 Q. Ms. Hawley, how are you employed? 
19 A. I work for the Elmore County Sheriffs 
20 Department. 
21 Q. How long have you been employed with the Elmore 
22 County Sheriff's Department? 
23 A. June of 1995. 
24 excused from the courtroom. Please remain within a 
25 reasonable distance of the courthouse, if you would. 
141 
24 Q. Could you please explain briefly what your 
25 employment duties are with the Elmore County Sheriff's 
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2 A. rm currently -- I'm currently assigned to the 
3 detective unit. 
4 Q. As detective, what are some of your duties? 
5 A. Investigate major crimes, assist with evidence 
6 collection, interviews, interrogations. 
7 Q. Detective Hawley, have you successfully 
8 completed the Idaho Police Officers Standardized Training 
9 certification process? 
10 A. I hold an intermediate certificate with Idaho. 
11 Yes, I have completed it. 
12 Q. Detective Hawley, were you on duty in your 
13 capacity as a law enforcement officer on April 6th, 2009, 
14 at approximately 10:00 p.m.? 
15 A. Yes,Iwas. 
16 Q. And on this date, were you requested to respond 
17 to the residence of Detective Barclay? 
18 A. I was. 
19 Q. And did you respond to his residence? 
20 A. I did. 
21 Q. And what happened when you arrived at his 
22 residence? 
23 A. When I arrived at Captain Barclay's residence, 
24 he and his wife met us at the door and told me that Troy 
25 Payne had dropped off some methamphetamine at his home, 
143 
1 Q. Do you recall whether it was one or two items? 
2 A. I don't-- I don't. 
3 Q. Do you recall seeing a black container? 
4 A. I don't 
5 MR. HENKES: Your Honor, if Ms. Hawley may be 
6 provided with State's Exhibit 102, please. 
7 (Handed to witness.) 
8 Q. (BY MR. HENKES) Detective Hawley, please take a 
9 look at what has been marked as State's Exhibit 102. 
IO A. I'm looking at it. 
11 Q. Now, do you recall or are you familiar with 
12 either of the items that are marked in State's Exhibit 
13 2 -- sorry -· 102? 
14 A. It does -- I have seen these items before. 
15 Q. Do you recall --
16 A. It has been a while, so --
17 Q. Do you recall where you had seen these items 
18 before? 
19 A. At Captain Barclay's house when I placed them 
20 in the evidence envelope. It was a vial. 
21 Q. Now, did you package the vial, or was the vial 
22 subsequently used for packaging the item? 
23 A. I believe I just stuck them in the evidence 
24 envelope and transported them to the evidence -- evidence 
25 room. I didn't package it at all. 
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wanted to tum in --
TIIE REPORTER: I'm sorry. What was the last thing? 
,-
TIIE WITNESS: Wanted to turn in some methamphetamine 
to Captain Barclay. 
,_ Q. (BY MR. HENKES) Detective Hawley, after you 
were advised of that information, what was your role at 
his residence? 
-A. I went out to my vehicle and obtained an 
evidence envelope. , .. 
Q. After obtaining the evidence envelope, what did 
-you do? 
A. Took it back in the house and put the ' 
methamphetamine in the envelope. ,,_ 
Q. And the evidence that you collected on that 
' day -- what was the evidence that you collected on that 
day? 
-
A. I didn't have it tested. 
1, Q. I'm sorry. What -- what did the items look 
like to you that you were placing into the evidence .... 
envelope? 
I• A. Right now, I could not tell you. I believe it 
was a vial, but I really don't want to testify to that. ,... Q. But there were items or objects that you placed 
into the evidence envelope? 
A. Yes. '-
144 
Q. So you didn't package it in reference to 
-sending it out for testing? 
A. No, I didn't. 
Q. You simply collected it? 
¥ A. Sure. 
Q. And after collecting the items from Detective 
Barclay's house, what did you do with them? 
-A. I'm sorry? 
Q. What did you do with the items after you . 
collected them from Detective Barclay's house? 
.... 
A. I transported them to the detective office in 
. the evidence room. 
Q. And what is the process that you went through .. 
when you placed them in the evidence room? 
, .. A. I had been directed by my captain to just place 
them in the evidence room, and he would be in the next '-
morning to properly package them and send them -- seal 
t them and send them off. 
Q. Is the -- is the evidence room locked? 
-A. It is. 
Q. Was it locked when you went there? 
A. It was. 
" Q. Was it locked when you left? t A. It is. 
And it's also alarmed. You have to undo the l. 
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1 alarn.1, place it in there, and then reset the alarm. i A. I don't believe I placed anything on the 
2 Q. And you placed that envelope somewhere in the 2 evidence envelope. I just put it in the envelope and left 
3 evidence room? 3 it. 
4 A. Absolutely. 4 Q. Now, is that consistent with how you typically J 5 Q. Do you recall where it was that you placed 5 collect evidence? Perhaps, describe the process. 
6 that? 6 A. Everything is different. Every -- it can be 
7 A. I'm sorry. I don't. 7 typical. It's not unusual, if it's late at night and 
8 Q. Would you have placed it in a location in which 8 we're working on a bunch of different things, to get -- to 9 Detective Barclay would have been able to find it? 9 stop by, gather some evidence, and take it and wait for 
10 A. Yes. 10 the next day for it to be initialed and sealed. Evidence 
11 Q. Did Detective Barclay ever have to come to you 11 is usually sealed before it's cataloged, so --
12 and ask you where it had been placed? 12 Q. Detective Hawley, if that is the situation, is 
13 A. He didn't. 13 it the usual course that it would then be documented in a 
14 Q. After you had dropped the envelope - evidence 14 report after it's handled or used? 
15 envelope off at the detective office, did you have any 15 A. Yes. 
16 further or additional contact with the evidence that was 16 Q. So although you don't recall whether or not you 
17 collected on that day? 17 had placed your name on the evidence envelope, your 
18 A. I didn't. 18 testimony today is that you had gone to Detective 
19 Q. Now, Detective Hawley, you're familiar with the 19 Barclay's house at his request, picked up some items in 
20 tenn "chain of custody"? 20 the evidence envelope, brought them to the detectives 
21 A. Absolutely. 21 office, and left them in that locked and secured room? 
22 Q. And I'll -- when you collected the evidence 22 A. Yes. 
23 from Detective Barclay's residence on the night of April 23 MR. HENKES: Thank you. No further questions. 
24 6th, 2009, did you place your name on the evidence 24 THE COURT: Mr. Crawford, you may inquire. 
25 envelope? 25 MR. CRAWFORD: Thank you. 
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1 CROSS-EXAMINATION 1 Q. Is it normal practice, when you are acting as 
2 BY MR.CRAWFORD: 2 an evidence custodian, to -- to write a report to go along 
3 Q. Detective Hawley, take a look at State's 3 with that? 
4 Exhibit 102 again, if you would, please. 4 A. Not necessarily. Usually-- if I had been 
5 Which, if any, of those items do you recall 5 involved more with the case, ifl had done something else 
6 seeing at Captain Barclay's that night? 6 on it. I was just acting as an evidence custodian, which 
7 A. I believe it was this -- this hard black thing, 7 all of us that are assigned to the detective unit are 
8 actually. 8 evidence custodians. 
9 Q. Did you do a report in this case? 9 Q. And under normal circumstances, you would write 
10 A. No, I did not. 10 your name on the envelope; is that correct? 
11 Q. And you said you didn't mark anything on the 11 A. Absolutely, ifl would have packaged it and 
12 evidence envelope? 12 sealed it. I packaged it; I did not seal it. 
. '13 A, I'm -- I'm not sure ifI marked something on 13 Q. Okay. So --J 14 the evidence envelope -- on the evidence envelope. I 14 A. That was the difference to me. 
115 don't believe I did. 15 Q. So, basically, you went out to your vehicle and J 16 Ifl could see the evidence envelope, I would 16 got a blank evidence envelope and put whatever item it was 
... 17 let you know ifl did or not. I would recognize my -- if 17 that you received from Captain Barclay into that envelope. C t 1 
: 1s I would have, I would have signed it or put my initials. 18 Do you recall whether there was one item or more than one j 19 Q. But you don't -- you don't have any actual 19 item? 
• ,20 recall of that at this time? 20 A. I'm sorry. I don't. 
; l 21 A. I do not. 21 Q. And then you just took that down to the 
J22 Q. Is that because it's more than 21 months ago? 22 detectives office and placed it in the evidence room; is 
• ··23 A. Absolutely. 23 that correct? 
, .;24 Q. Nearly two years ago. 24 A. Yes. 
125 A. And because I didn't write a report. 25 MR. CRAWFORD: I don't believe I have any other 
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1 questions. Thank you. 1 evidence envelope were the same and in the same shape that 
2 THE COURT: Recross? 2 they were the night before that he had -- when he had 
3 MR. HENKES: Your Honor -- 3 given them to the detective; that the door was locked, the 
4 THE COURT: I'm sorry. Redirect. 4 room was secured. But subsequent to that, Detective 
' 
5 MR. HENKES: Your Honor, at this time, State would 5 Barclay testified as to the chain of custody from him to 
6 move for admission of State's 100 and 102. 6 Ms. Davenport and the parties in reference to that and as r 7 MR. CRAWFORD: Could I see Exhibit 100 again, just 7 to -- up to the testing date that was in this case. 
•,,, 
8 briefly? 8 THE COURT: Mr. Crawford? 
9 (Handed to counsel.) 9 MR.CRAWFORD: Your Honor, I think that Detective .-
10 MR. CRAWFORD: Your Honor, I'm going to object to 10 Hawley's testimony is sufficiently uncertain that, in the 
-11 both exhibits. I don't believe that the chain of custody 11 interest of justice, it should not be admitted into 
12 has been established with sufficient certainty for these 12 evidence at this time. (' 
13 exhibits to be admitted. 13 Perhaps additional testimony might make it 
14 THE COURT: Mr. Henkes? 14 admissible, but I don't think that the State has met its 
15 MR. HENKES: Thank you, Your Honor. 15 burden at this point in time. f' 
16 Your Honor, the State would submit that 16 THE COURT: Is your objection based upon the ;,_ 
17 Detective Barclay testified that he received certain 17 testimony from the witnesses that have testified so far? 
f"' 18 substances from Mr. Payne. He described what those 18 MR. CRAWFORD: Yes, Your Honor. 
19 substances were, indicates that Detective Hawley and 19 MR. HENKES: The State would submit that, perhaps, ,,. 
20 Sheriff Layher came to his residence. 20 that would go towards the weight, not its admissibility. ,, 
21 Detective Hawley testified that she obtained 21 THE COURT: Mr. Crawford, if that's the objection, 
22 items from Detective Barclay. Detective Barclay testified 22 it's overruled. The objection at this point does go to 
23 as to what those items were. Detective Barclay 23 the weight to be given the testimony. It would be up to ,,, 
24 subsequently testified, the following day, he went into 24 the jury to determine whether or not the State has 
-25 the evidence room, saw the envelope; the contents in the 25 sufficiently authenticated the chain of -- I mean, we've 
151 152 ,,, 
1 met the low threshold for the admissibility. It's up to 1 MR. HENKES: The State would ask that those items be 
.. 2 the jury to determine the credibility and weight to be 2 published to the jury. 
3 given that evidence. 3 THE COURT: They may be published to the jury. ;/ 
4 MR. CRAWFORD: Very well, Your Honor. 4 MR. HENKES: One other thing. And if you could also 
-5 THE COURT: The objection is overruled. Exhibits 100 5 have this exhibit and have it published. It's the 
6 and 102 will be admitted. 6 previous exhibit. 
7 (State's Exhibits 100 and 102 admitted.) 7 THE COURT: Your next witness? 
-8 THE COURT: Redirect, Mr. Henkes? 8 MR. HENKES: Did the court want to take a break, or 
9 MR. HENKES: Your Honor, can those be published to 9 ,,. do you want to proceed to --
10 the jury, please? 10 THE COURT: Probably a break would be a good idea 
-11 THE COURT: Do you intend to have further questions 11 about this time, in hindsight, for my court reporter, as 
,., 12 for this witness? 12 well. 
13 MR. HENKES: No, Your Honor. 13 So, ladies and gentlemen, we will take our .... 
14 THE COURT: Let's do one thing at a time. May this 14 morning break at this point. Let's take 15 minutes and be 
,. 15 witness be excused? 15 back here at five minutes of 11 o'clock. 
16 MR. HENKES: Yes, Your Honor. 16 I do anticipate we will take another break -
17 MR. CRAWFORD: No objection. 17 right as close to the noon hour straight up as I can get. c0· 
18 THE COURT: Thank you for coming, Detective Hawley. 18 That break will probably be about an hour and 15 minutes, 
19 You are excused from further testimony. You are free to 19 just so if you need to plan for the rest of your day. 
f 
20 leave or stay in the courtroom, as you choose. You are 20 In the meantime, I will admonish you, you are 
21 released from any subpoena by which you may have been 21 not to discuss this matter amongst yourselves nor allow 
22 compelled to appear and testify. 22 anyone to discuss it with you. You should neither form 
23 THE WITNESS: Thank you, sir. 23 nor express any opinion regarding the outcome or the 
24 1HE COURT: Thank you for coming. 24 conclusion of the case until it has been finally submitted I 25 Now, Mr. Henkes. 25 to you for your deliberation. ~ 153 154 LESLIE ANDERSON, CSR (208) 371-2006 Page 151 to 154 
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1 MR. HENKES: Your Honor, can the break begin after 1 MR. CRA \VFORD: Yes, Your Honor. J 2 the items have been published? I believe it's still 2 THE COURT: Madam Bailiff, if you would please 
· 3 circulating around. 3 publish the exhibits to the jury. Give them a moment to 
4 THE COURT: Mr. Henkes, you're going to have to quit 4 look at them. l 5 giving me conflicting requests, or I'm going to have to 5 And, Mr. Henkes, I need your next witness. 
6 quit granting them. 6 Mr. Henkes, your next witness? 
7 What I'm going to ask to do is have the bailiff 7 MR. HENKES: Thank you, Your Honor. State calls to 
]
" 8 please retrieve the evidence items, and we will put them 8 the stand ISP Forensic Scientist Corrina Owsley. 
9 back before the jury when we return from the break, rather 9 THE BAILIFF: They're not quite done. 
10 than sit here. 10 THE COURT: Well, get Ms. Owsley in the courtroom, J 11 With that, ladies and gentlemen of the jury, 11 perhaps. j 12 you may retire and be back here at five minutes of the 12 Would you inquire if Ms. Owsley is in the 
] 1
13
4 
hour. 13 hallway and have her come in? 
. (Recess.) 14 THE BAILIFF: Who is that? 
15 (Jury absent.) 15 THE COURT: Ms. Owsley. 
] 
... 16 THE COURT: Counsel, anything we need to discuss 16 Mr. Henkes? 
17 before we bring the jury? 17 MR. HENKES: At this time, the State would again 
18 MR.CRAWFORD: I don't think so. 18 ask-- or call Ms. Owsley, Corrina Owsley. J ~~ ~=~:::;:·Bailiff, if you would bring the ~~ THE COURT: Ms. Owsley, step forward and be sworn. 
21 jury. 21 CORRINA OWSLEY, 
122 
· 23 
24 
J25 
(Jury present.) 
THE COURT: Counsel stipulate the jury are present 
and in their proper places? 
MR. HENKES: Yes, Your Honor. 
155 
1 DIRECT EXAMINATION j 2 BY MR. HENKES: 
I 3 Q. Ma'am, would you please state your full name 
-j 4 and spell your last name for the record. 
5 A. My name is Corrina Owsley, spelled O-w-s-1-e-y. 
6 Q. Ms. Owsley, how are you employed? 
7 A. Employed with Idaho State Police Forensic j 8 Services in the drug chemistry section. 
9 Q. How long have you been employed with the Idaho 
1
1 IO State Police? 
- 11 A. I've been there for ten years. 
· 12 Q. Is there a specific laboratory that you work 
· 13 out of? J 14 A. I work in the Meridian laboratory. 
15 Q. Ms. Owsley, could you please explain what your J 16 duties are with the Idaho State Police, what your title 
)7 is. 
: 18 
1"19 20 
21 
f22 l 
1
123 
l24 y J 25 
A. I'm a Forensic Scientist 2. Like I said, I 
work in the drug chemistry section. I analyze evidence 
for the presence of controlled substances or drugs. 
Q. Ms. Owsley, would you please provide the court 
with your background and education regarding this 
employment. 
A. I have a bachelor of science degree in 
chemistry. I've completed training through the State of 
157 
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22 
23 
24 
25 
a witness produced at the instance of the 
State, was duly sworn, was examined and 
testified as follows: 
156 
Idaho on controlled substances, the instrumentation and 
2 testing that we use. I've also completed training through 
3 other agencies, external agencies, such as the DEA. And 
4 I'm also certified as a fellow in drug analysis through 
5 the American Board of Criminalistics. 
6 Q. Based upon that training and education, are you 
7 certified to perform testing? 
8 A. I am, yes. 
9 Q. Now, Ms. Owsley, I'm going to hand to you 
10 what's marked as State's Exhibit 103. 
11 
12 
13 
(State's Exhibit No. 103 was marked.) 
(Shown to defense counsel.) 
Q. (BY MR. HENKES) Ms. Owsley, I'm also going to 
14 hand you a document marked as State's Exhibit I 04. 
15 (Exhibit No. 104 was marked.) 
16 (Shown to defense counsel.) 
17 Q. (BY MR. HENKES) Starting with State's Exhibit 
18 104, are you familiar with that document? 
19 A. I am, yes. 
Q. Describe what that document is. 20 
21 A. This document is a copy of an evidence 
22 submission form. Any items that come into our laboratory 
23 for testing must be submitted with a submission fonn. It 
24 contains all the case information and what testing t.liat 
25 the agency is requesting. 
158 
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1 Q. Is there •• on that sheet, is there a section l A. Iam. 
-2 for the party at your employment who receives the 2 Q. And what is that document? 
3 evidence? 3 A. This is a copy of the lab report that I 
4 A. There is, yes. ' 4 prepared for the analysis that was performed or that I 
., .. 5 Q. Is there a name listed on that particular 5 performed. 
6 document? 6 Q. Is the lab analysis that you performed, was 
7 A. There is. This document lists it was received 7 that on the evidence that was provided in State's Exhibit 
~ 8 by Jane Davenport. 8 104? 
9 Q. Are you familiar with Ms. Davenport? 9 A. It is, yes. 
10 A. I am. She is one of our forensic evidence 10 Q. And how can you tell? 
-11 specialists that logs in evidence into our computer 11 A. It contains the same information, including our 
12 system. 12 case number and agency case number. 
13 Q. And when evidence is received by the Idaho 13 Q. And are the items of evidence descn'bed ~ 
14 State Police Forensics Lab, is there a number or 14 specifically on 104? The items to be tested, are they 
15 identifying information that's given to that evidence? 15 described on 104? i 
16 A. There is. Each item that comes in - each case 16 A. Yes, they are. ':. 
17 is given a case number, and then each item is given a 17 Q. What are those items? 
18 specific item number so that every item is uniquely 18 A. 104 lists a metal container and a glass vial 
19 identified. 19 with crystal shards. ,_ 
20 Q. Is that case number referred to as a CL number? 20 Q. And the analysis report that you prepared, did 
21 A. Ours is just our laboratory case number, yes. 21 you test one and/or both of those items? 
22 Q. Now, taking a look at State's Exhibit 103, 22 A. I tested one of the items. = 
23 which was the other document. Would you please take a 23 Q. Which of the items did you test? 
24 second to look at that. 24 A. I tested the crystals that were in the glass 
-
25 And are you familiar with that document? 25 vial. 
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1 Q. Taking a step back and looking at your 1 A. It does. It was delivered to us in person. 
~ 2 criminalistic analysis report, what's •• of the 2 Q. Does it indicate who was the person who 
3 information you have listed on there, is there a date of 3 delivered it? 
4 offense listed on your criminalistic analysis report? 4 A. It did. It was delivered by Mike Barclay. 
,.,. 5 A. There is. 5 Q. I'm sorry? 
6 Q. And what's the date that's listed? 6 A. Mike Barclay. 
7 A. The date listed is April 6th, 2009. 7 Q. I'm sorry. I just didn't hear you. ,_ 
8 Q. And what -- is there a lab case number listed? 8 On that -- excuse me. On your report, is there 
9 A. Yes. Our case number was M20091535. 9 a suspect's name listed? ' 
10 Q. Is there an originating agency case number 10 A. There is. The suspect is listed as Troy Payne. ,-
11 listed on the report? 11 Q. Finally, on your report, is there a section--
12 A. There is. It is 022009. 12 1HE REPOR1ER: I'm sorry. Could you repeat your 
13 Q. Is there a -- an agency that actually submitted 13 question. ,. 
14 it? 14 Q. (BY MR. HENKES) What evidence was to be tested, 15 A. There is. It was submitted by Elmore County 15 was that included on your report, as well? 
16 Sheriffs Office. 16 A. Yes. There is an evidence description on the "'" 17 Q. Does it indicate on your report when the 17 report. 
18 evidence was received? 18 Q. And your evidence description is -- that is t 19 A. It was received July 30th, 2009. 19 listed on that report would be? 20 Q. Does it indicate on your report who received 20 A. There was one glass vial containing crystals 21 the evidence? 21 and a metal container with residue that was wrapped with 22 A. It does. It was received in our laboratory by 22 black tape. r 23 Jane Davenport. 23 Q. And you indicated that you only tested the 
24 Q. On the report, does it indicate how the 24 crystals? 
25 evidence was submitted? 25 A. That's correct. r 161 162 
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1 MR. HENKES: Can she be provided with State's 100 and 1 exact date, if you would like. J 2 I 02. 2 Q. And did you prepare notes in reference to that? 
- 3 (Handed to witness.) 3 In reference to your testing, did you prepare notes? 
4 Q. (BY MR. HENKES) Ms. Owsley, I'm looking at 4 A. Yes. I have copies ofmy lab notes that I J 5 State's Exhibit 100. That would be the yellow envelope. 5 prepared during the analysis. 
6 Is there an Idaho State Police Forensics 6 Q. Would that assist you in recalling the date? 7 Laboratory number attached to that? 7 A. It would. J 8 A. There is, yes. 8 MR. HENKES: Your Honor, the State would ask she be 9 Q. Is there a bar code attached to that, as well? 9 allowed to refresh her memory. 
· 10 A. Yes. 10 Tiffi COURT: Counsel, she can refresh her memory. J 11 Q. Taking a look at State's Exhibit 102. Are you 11 11IB WITNESS: I perfonned my analysis August 11th, 12 familiar with the items that are marked as State's Exhibit 12 2009. 
J. 13 102? 13 Q. (BY MR HENKES) Ms. Owsley, what specific 14 A. I am, yes. 14 analysis did you perfonn on the crystals? 
; 15 Q. How are you familiar with those items? 15 A. The crystals - I began, first, with taking a 
I' 16 A. The item contains my initials and the case 16 weight of just the crystals outside of the viaJ. I then ~ 17 number and item number that was assigned at our laboratory 17 perfonned a series of three screening tests. I start off 
' 18 that I place on the items after my analysis. 18 with screening tests just to give me an idea of what the 
·1- 19 Q. So the crystals in State's Exhibit 102, are 19 sample may contain . 
. 20 those crystals that you performed the examination on? 20 The first one I run is a test for cocaine . 
• 21 A. They are, yes. 21 It's called cobalt thyocyanate. It's a pink liquid that J .. ·· 22 Q. Ms. Owsley, do you recall on what date you 22 turns bright blue in the presence of cocaine. 
. ; 23 performed the testing on those crystals? 23 The second test I ran is called Marquis. It's 
• 24 A. Off the top of my head, I don't. I know it was 24 a clear liquid that turns bright orange in the presence of J.., 25 in August of 2009. I can refer to my notes to get the 25 amphetamine or methamphetamine. 
, 163 164 
J I 2 3 
4 
5 
6 
7 
8 
9 
10 
11 
.12 
113 
J14 
h5 
And then the third test I ran is called a 
secondary amine test. And it turns from slightly pinkish 
color to a dark blue in the presence of methamphetamine. 
Q. When you perform the screening tests, was there 
any reaction to the crystals that -- as a result of that 
screening process? 
A. There was. I did not get any reaction with the 
first test for cocaine. I did get positive orange 
reaction and positive blue reaction in the two tests for 
methamphetamine. 
Q. After the screening process, what's the next 
step? 
A. After screening, I then move on to the 
confirmatory test. In this case, I ran the sample - a 
portion of the sample on a GC-MS. It's a gas 
' 16 chromatograph-mass spectrometer. And with those results, l 11 I can actually conclusively identify the controlled 
: j I 8 substance. 
j ~~ use - ~hen ~o~':eu:!;::;:::!::in:~~~:ment? ; "! 
121 A. We have a specific analytical method that we 
;1·· '22 all follow for running the GC-MS and any of our analysis, 
. . 23 for that matter. 
· 24 Q. What is that method? 
r 25 A, I -- there's specific -- rm not sure exactly 
~ IM 
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what you're referring to. 
2 Q. What is the method you run on a test in 
3 reference to methamphetamine? 
4 A. For methamphetamine, or any controlled 
5 substance, before using any of the instrumentation that 
6 day, we run controlled substance standards. Those are 
7 commercially purchased known standards of specific 
8 controlled substances to make sure that the 
9 instrumentation is working properly before we use it for 
10 casework. 
11 And then I run an extraction blank before the 
12 sample to make sure that the instrument is not 
13 contaminated and that none of my solvents or anything that 
14 I'm using is contaminated, to make sure that those are 
15 clean. And then I run the unknown standard that's 
16 submitted for casework. 
17 Q. And as regards to the particular items that 
18 were submitted to you for testing marked State's Exhibit 
19 102, did you follow those steps in testing that specific 
20 item? 
21 A. I did. 
22 Q. So, after you had run your standards and the 
23 instrument blank, what was the next thing that you did? 
24 A. The sample was run. 
25 Q. Could you just describe a little bit about 
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State vs Payne Case No CR-009-6066 Jury Trial Day 2 - 1/20/11 ,.-----"--------------------,----------------=----.:;._----,i 1 that. Perhaps-· how much of the sample is taken and 1 No matter how many times you break it down, it breaks down 
2 tested? 2 into the same building blocks that it's made out of. 
3 A. It's a very small amount of sample that's 3 And by using the fragmentation pattern that we 
4 taken, usually about 100th of a gram. It doesn't take a 4 get from it and the retention time, comparing that to our 
5 whole lot for identification, but it is-· actually, I 5 known standards, we are able to identify the controlled 
6 have to do a simple extraction on it. I dissolve it in 6 substance. 
7 some water and extract it with a different solvent. 7 Q. Is there any additional testing that's 
8 Because you can't -- I can't put a solvent on it, on the 8 performed after that point, or do you already have the 
9 instrument; I can't put water on there, either. 9 results? 
1 O Once I get it in a form to analyze, it is 10 A. After getting results from the GC-MS and 
11 injected into the instrument with a syringe. And the 11 confirming those with our screening tests, I'm able to 
12 instrumentation is actually two tests, basically. The 12 draw my conclusion at that point. 
13 first portion of the test, the GC, is basically a large 13 Q. And as regards this particular case, did you 
14 oven with a long, thin coil tube through it. 14 run the test results against the screening test with the 
15 The sample is injected at the beginning of that 15 items in 102? 
16 tube. And depending on what it is, it takes a different 16 A. I did. 
17 amount of time to make it through the instrument. 17 Q. After that was done, did you receive results 
18 Methamphetamine comes out at a different time than 18 from the testing? 
19 cocaine, comes out at a different time than heroin. 19 A. I did. 
20 So we use that first piece of information, 20 Q. And what were the results of the testing? 
21 which we call the retention time. And from there, the 21 A. The screening results indicated the presence of 
22 sample goes into the mass spectrometer, and it is hit with 22 methamphetamine, and the confirming results matched our 
23 high-voltage electricity, and it breaks the sample down 23 standard for methamphetamine. 
24 into fragments. 24 Q. So your professional opinion is that the 
25 It's like having something built out ofLegos. 25 substance you tested was methamphetamine or contained the 
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1 presence of methamphetamine? 
2 
3 
4 
A. That's correct; it contains methamphetamine. 
Q. And we were earlier discussing State's Exhibits 
103 and 104. As regards State's Exhibit 103, is that the 
5 specific criminalistic analysis report that was performed 
6 in this case? 
7 
8 
9 
A. It is, yes. 
Q. Is that the one that you signed? 
A. Thatis. 
10 Q. Is that a true and accurate copy of the 
11 analysis report? 
12 A. It is, yes. 
13 MR. HENKES: At this time, the State would move to 
14 admit State's Exhibit 103. 
15 
16 
17 
MR.CRAWFORD: No objection, Your Honor. 
TIIE COURT: Exhibit 103 will be admitted. 
(State's Exhibit 103 admitted.) 
18 Q. (BY MR. HENKES) Ms. Owsley, taking a look at 
19 State's Exhibit 104. You indicated that's a standard 
20 log-in fonn for your agency? 
21 A. Yes. It's -- it's the copy from -- the 
1 had reviewed regarding this particular submission of 
2 evidence? 
3 
4 
A. It is. 
Q. The evidence number on that, State's Exhibit 
5 104, matches up with your analysis report on State's 
6 Exhibit's 103? 
7 A. It does, yes. 
8 MR. HENKES: Your Honor, State would move for 
9 admission of State's Exhibit 104, as well. 
10 MR.CRAWFORD: No objection. 
11 TIIE COURT: Exhibit 104 will be admitted. 
12 
13 
(State's Exhibit 104 admitted.) 
MR. HENKES: With that, the State has no further 
14 questions for Ms. Owsley. 
15 Tiffi COURT: Cross-examination. 
16 MR. CRAWFORD: Thank you, Your Honor. 
17 
18 CROSS-EXAMINATION 
19 BY MR. CRAWFORD: 
20 Q. Ms. Owsley, you mentioned you work for the 
21 Idaho State Police Forensic Services in the Meridian lab; 
1~ 
-
-
-
-
t 
22 submission form from this case. 22 is that correct? r 23 Q. Have you reviewed that on a prior date? 23 A. That's correct. ! , 24 A. Yes, I have. 
25 Q. Is that a true and accurate copy of what you 
169 
24 Q. And how many other analysts who do what you do i 
25 work there? 
170 
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1 A. We have three other analysts that are qualified 1 MR. CRAWFORD: So --1 2 to do analysis there. 2 THE COURT: You may answer the question. 
- 3 Q. Is there any other lab that's used by the State 3 THE WI1NESS: I don't know exactly what the question 
4 J 5 
6 
J ; 
9 
· 10 J11 
12 
j 13 14 
15 
I' 16 
_,, 17 
18 J 19 
,20 
21 
122 
,23 
.124 
J25 
1 J 2 
3 
l : 
6 
l ; 
9 
! 10 
J, 11 
12 
113 .14 
15 
Police in the state ofidaho for this type of analysis? 
A. We have two other laboratories, one in 
Coeur d'Alene and one in Pocatello. 
Q. Are controlled substances tested in those other 
two labs or just in Meridian? 
A. They're tested in those other labs. The state 
is broken up into regions so that we only handle testing 
in a certain area for canabal substances. 
Q. So you're here today to testify. Do you spend 
a lot of time testifying? 
A. It comes and goes in waves, yeah. 
Q. And when you are called to testify, can you do 
more than one case in a day, or is that pushing it? 
J',1R, HENKES: Objection as to relevance, Your Honor. 
THE COURT: What is the relevance of that, 
Mr. Crawford? 
MR. CRAWFORD: Your Honor, rmjusttryingto 
establish what Ms. Owsley's workload is and how certain 
she is of -- that this particular item that she says she's 
tested is the actual item that was submitted on that 
particular day . 
THE COURT: Overruled. 
171 
date you tested any other pieces of evidence of controlled 
substances? 
A. 
Q. 
I don't recall specifically, no. 
When Mr. Henkes was asking you about the 
crystals that you tested, if you'll look at State's 
Exhibit 102, there aren't any loose crystals in that, are 
there? 
A. No. They're in a glass vial. 
Q. Okay. So you recognize those particular 
crystals as being the ones that you tested? 
A. The vial that's holding them is labelled with 
the case number, item number, and my initials. 
Q. Okay. And it wouldn't be so labeled if you had 
not actually tested what was inside; is that right? 
A. That's correct. 
Q. Okay. You mentioned during the GC-MS test that 1'16 17 a hundredth of a gram of substance is dissolved in water 
: 18 first; is that right? J 19 A. It's an estimate of how much I use, but that's 
. • 20 roughly about what it takes. 
I 21 Q. Sometimes a little more, sometimes a little J 22 less? 
· 23 A. That's correct. It's not specific to -· our 
24 
J25 
testing isn't a certain amount. It's you take some and 
test it. 
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4 was at this point. 
5 THE COURT: The question was •• well, Mr. Crawford, 
6 you may restate the question. 
7 MR. CRAWFORD: Actually, Your Honor, I am probably a 
8 little bit mixed up as to where I ended, if the court 
9 recalls what the question was. 
10 THE COURT: Well, the question was whether or not she 
11 testified on more than one occasion in one day. 
12 THE WI1NESS: It happens occasionally, but not too 
13 often do we have to testify in more than one case. 
14 Q. (BY MR. CRAWFORD) When you are not -- when 
15 you're on duty but you're not testifying, you're mostly 
16 spending your time testing these substances; is that 
17 correct? 
A. That's correct. 18 
19 Q. How many tests do you run a day, generally? 
20 A. I don't really have an average per day. We run 
21 roughly 80 cases a month. 
22 Q. So that works out, on average, to -- with 20 
23 work days a month or so, then maybe four a day on average? 
24 A. If we average it out, yes. 
25 Q. Okay. And so do you recall whether on this 
172 
1 Q. For jurors who aren't familiar with the metric 
2 system, how much is a hundredth of a gram? 
3 A. It's a small amount. It may be one small 
4 crystal in this case. 
5 Q. I was taught in high school that a gram is 
6 approximately the weight of a paperclip. Is that fairly 
7 close to the right way? 
8 A. I haven't weighed a lot of paperclips. They're 
9 all different sizes. I don't know. 
10 Q. A normal, small paperclip. 
11 A. I really do not know. 
12 Q. Okay. And you said that once it's been 
13 dissolved in water, then you extract it with another 
14 solvent? 
15 A. That's correct. 
16 Q. What is that solvent? 
17 A. In this case, I used petroleum ether. 
18 Q. Okay. And once it's extracted, then it's run 
19 through the mass spectrometer; is that right? 
20 A. It's run on the GC-MS after I make my 
21 extraction, yes. 
22 Q. And so does that solvent show up as, I guess, 
23 spectrographic lines or something, some indication that 
24 the solvent is t.liere? 
25 A. The solvent we actually do not see in our 
174 
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1 analysis. 1 Davenport who works in your office? 
~ 2 Q. When you -- when you do pull that out, you said 2 A. There is not. 
3 you used a syringe, right? 3 Q. Okay. So he just mispronounced the name; is 
4 A. The instrument has a syringe, and it has an 4 that correct? 
-5 auto-sampler that injects these, and it has a syringe in 5 A. That's correct. 
6 it 6 MR CRAWFORD: Thank you very much. I have no 
7 Q. Okay. And the syringe, is that used over and 7 further questions. 
.. 8 over again, or do you use a fresh syringe with each test? 8 THE COURT: Redirect. 
9 A. It is used over and over again. It has 9 
10 numerous washes before and after the injection. And it 10 REDIRECT EXAMINATION 
-11 also is the same syringe that's used to inject the blank 11 BY MR HENKES: 
12 immediately preceding our run to make sure that there is 12 Q. Ms. Owsley, you indicated blanks were run. You 
13 no contamination. That includes the GC-MS, the syringe, 13 can testify today that there is no contamination; is that 
" 14 the solvents, all of that. 14 correct? 
15 Q. So there's no chance that a suspected 15 A. That's correct. 
16 controlled substance from a previous test would 16 Q. Furthermore, you were asked about the quantity 
-17 contaminate what's -- what's done on the current test; is 17 as to what was tested. Based upon the amount that was 
18 that right? 18 sent to you in evidence, did you have more than enough 
19 A. That's correct. That's the point of running 19 substance to test? ~ 
20 the blank in between samples. 20 A. There was ample substance for testing, yes. 
21 Q. Okay. Very well. And you mentioned the person 21 MR. HENKES: Thank you. No further questions. 
22 who received this at the front office was Jane Davenport? 22 THE COURT: That bring up anything, Mr. Crawford? ~ 
23 A. That's correct. 23 MR.CRAWFORD: Nothing, Your Honor. Thank you. . 
24 Q. Captain Barclay earlier testified that the 24 TIIE COURT: May this witness be excused? 
-
25 person who received it was Jan Davenport Is there a Jan 25 MR. CRAWFORD: No objection. 
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1 MR. HENKES: No objection from the State. 1 should not form or express any opinion regarding this case 
-2 THE COURT: Thank you for coming, Ms. Owsley. You're 2 until it has been fmally submitted to you for your 
3 excused from further testimony. You are released from any 3 decision. 
4 subpoena by which you were compelled to come and testify. 4 We'll see you back here at 1:30-- rm sony. 
-5 You may leave or stay in the courtroom, as you choose. 5 1 o'clock. 
6 And if you are going back, drive safely. 6 (Jury absent.) 
7 Your next witness, Mr. Henkes. 7 TIIB COURT: Collllsel -- Mr. Crawford, other than 
-8 MR. HENKES: Your Honor, the State has no further 8 potentially your client, do you anticipate any other 
9 witnesses. 9 testimony? 
10 TIIE COURT: Pardon? 10 .MR. CRAWFORD: No, Your Honor. 
r 11 MR. HENKES: State has no further witnesses. 11 THE COURT: Any witnesses? 12 TIIE COURT: The State rests? 12 MR. CRAWFORD: No. I 
13 MR. HENKES: The State would rest. 13 THE COURT: How long is it going to take you to 
-14 TIIE COURT: Ladies and gentlemen of the jury, we're 14 discuss this matter with your client to determine whether 
15 going to take a recess after the State rests, as is 15 or not he is .going to testify? 
16 customary. So we're going to have lunch early today, I 16 MR. CRAWFORD: Your Honor, we've already had part of """ 17 guess. I was not anticipating being finished with the 17 that discussion. I want to just reiterate with him once 
-18 evidence from the State's case quite so soon. 18 more his rights not to testify ifhe chose not to; and 
19 It's now 11:30. Why don't we resume just at 19 it's his decision, not mine. ~ 20 1 o'clock, give the jury time to go home for lllllch, if 20 TIIE COURT: Well, I'm going to defer inquiry until 21 that will work for everyone. So we will reconvene with 21 after the lunch hour. We need to discuss the final t 22 the jury at 1 o'clock. 22 version of instructions. 23 And I would admonish the jurors, in the 23 Have counsel had an opportunity to go through 124 meantime, that you are not to discuss this matter amongst 24 the instructions in detail to be certain that, one, you 
25 yourselves nor allow anyone to discuss it with you. You 25 have no objection to any instruction that I'm proposing; r 177 178 LESLIE ANDERSON, CSR (208) 371-2006 Page 175 to 17~ 
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J 
J 
J 
l and, two, to make sure, if there are additional 
2 
3 
4 
5 
6 
7 
8 
9 
instructions that are requested, that we can discuss them? 
And I don't know -- have you had that 
opportunity yet? 
MR. CRAWFORD: Your Honor, I've reviewed them. I 
have not reviewed them with my client, but I don't at this 
time see any additional instructions that are necessary or 
that will be requested. 
.10 J ll 
MR. HENKES: Your Honor, the State hasn't had the 
opportunity to fully review them. So perhaps after 
lunch-· 
12 J 13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
1 
2 
3 
4 
5 
6 
TIIB COURT: What I'm going to suggest we do is 
reconvene at quarter of 12:00, 15 minutes early; so that, 
in the event there's anything more that needs discussed, 
then we can discuss whether or not the defendant chooses 
to testify. And if there are problems with jury 
instructions, we can start working on them at that point. 
Fair enough? 
MR. CRAWFORD: You meant quarter of 1 :00, right? 
TIIB COURT: Quarter ofl:00. I'm sony. If there's 
nothing further, we'll be in recess until 15 minutes of 
1 o'clock. 
(Recess.) 
TIIB COURT: Counsel, have you had an opportunity to 
review jury instructions? 
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of law, not the defense of mistake of fact. 
And at this point, there has been no showing 
that it would be relevant to negate an element of the 
offense, especially with viewing the instructions. 
So, with that, Judge, again, the State would 
submit that unless, perhaps, there's some information 
7 regarding the type of defense that it would be used for 
~
1 
: :::~:::::d be relevant, the State would make the 
Lr 10 TIIB COURT: Mr. Crawford, exactly what defense would 
d 11 it be relevant to if your client intends to testify and j 12 intends to testify along the lines that the State has 113 mentioned? r
1 
14 MR. CRAWFORD: Your Honor, the State presented three 
~
l 15 witnesses this morning, each of whom testified that they, 
16 in fact, had had possession of these --
11 TIIB COURT: Yes, they did. Legal possession, I might 
ts add. 
J 19: MR. CRAWFORD: Yes. 
fi20 LJ 21 possession? 
0
1 22 MR. CRAWFORD: Your Honor, State of Idaho has several 
23 laws that are on point. For instance, the law that allows 
24 citizens also to make citizen's arrests, where citizens 
C 
25 who are not law enforcement officers are entitled to help 
1 181 
TIIB COURT: And how is that relevant to your client's 
SLIE ANDERSON, CSR (208) 371-2006 
l MR. CRAWFORD: Yes, Your Honor. 
2 
3 
4 
TIIB COURT: Any comments? Concerns? 
MR. CRAWFORD: None from defense. 
MR. HENKES: No, Your Honor. 
5 TIIB COURT: Any additions? Corrections? 
6 MR. HENKES: No, Your Honor. 
7 MR.CRAWFORD: No, Your Honor. 
8 TIIB COURT: Okay. Let's bring in the jury. 
9 MR. HENKES: Well, Your Honor, I guess the State --
10 TIIB COURT: Whoa. Let me back up. I'm moving too 
11 quick. Yes? 
12 MR. HENKES: At this time, Your Honor, having 
13 reviewed the instructions, the State would renew its 
14 previous motion in limine. I think when you look at the 
15 instructions as set forth, again, the State would submit 
16 that the proffered testimony of the defendant would be 
17 irrelevant. 
18 Going through the instructions, starting with 
19 Instruction 12 through Instruction 14. Instruction 14, it 
20/ talks about possession, and that's basically ifthe person 
21 knows of its presence and has physical control of it. 
22 Now, the State went through and was looking at 
23 potential defenses. The State would submit that there is 
24 not the defense of necessity, not the defense of duress, 
25 not the defense of entrapment, not the defense of mistake 
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1 to enforce the laws of the State ofidaho. 
2 And it is our --
3 TIIB COURT: You're proffering -- are you going to 
4 proffer a jury instruction that this defendant was helping 
5 enforce the law? 
6 MR.CRAWFORD: Your Honor, if the court thinks that 
7 jury instruction would be helpful to the jury, then I 
8 would. 
9 TIIB COURT: Well, again. we're back -- I'm looking at 
10 the law as set forth in the current jury instructions. 
11 They don't say anything about a citizen being entitled to 
12 possess a controlled substance because he's helping the 
13 law. 
14 And so is that what you're planning on arguing 
15 to the jury? Because if the argument is that, "Gee, whiz, 
16 a cop had possession ofit and.the state lab had 
1 7 possession of it; therefore, you shouldn't convict me," 
18 that is not proper argument. And if that's where your 
19, testimony is going, that's not proper testimony. 
20 · MR. CRAWFORD: Your Honor, can you point me to where 
21 in the statutes of the State ofldaho that law enforcement 
22 officers and lab analysts are entitled to possess these 
23 controlled substances? 
24 THE COURT: Counsel, off the top ofmy head, I 
25 cannot. But I will also tell you that it is hornbook law 
182 
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2 entitled to possess these substances. 
3 That does not give the citizen the right to --
4 the layperson, the non-law enforcement the right to 
5 possess them. 
6 If that's the point -- I mean, and maybe -- if 
7 I'm wrong, then, I guess, take me up. But I'm not here to 
8 give a law-school lecture, I guess, on the basics of 
9 criminal law. 
10 MR. CRAWFORD: Iftheseitems are--
11 nm COURT: I guess what I'm asking is: Show me the 
12 exception that gives your client the legal right to 
13 possess the controlled substance. Because we are not here 
14 with a prosecution of the officer or other members of law 
15 enforcement or the state lab. We are here prosecuting a 
16 particular individual. 
17 MR. CRAWFORD: And I understand that and recognize 
18 that, Your Honor. I also understand and recognize that 
19 there - that it would be absurd to ask the State to file 
20 charges against the law enforcement officer, against the 
21 lab analyst. 
22 But if there's -- if there's an exception that 
23 is in the hombooks that is considered to be regular use 
24 exception for law enforcement officers and lab analysts to 
25 have this, then, if a citizen believes he is acting to 
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1 MR. CRAWFORD: No, Your Honor. It appears to be in 
2 the form prescribed by the jury instructions -- the 
3 pattern jury instructions. 
4 nm COURT: With that, Mr. Crawford, have you 
5 discussed with your client his decision whether or not to 
6 testify? 
7 MR.CRAWFORD: Your Honor, I have. It is his desire 
8 to testify. 
9 nm COURT: Okay. Mr. Payne? 
10 nm DEFENDANT: Yes, sir. 
11 nm COURT: If -- you have the absolute right to 
12 remain silent. You cannot be compelled to testify in this 
13 trial. Do you understand that? 
14 
15 
nm DEFENDANT: Thank you, sir. I understand. 
nm COURT: You also have the right to waive your 
16 privilege against self-incrimination and take the witness 
17 stand to testify. 
18 
19 
THE DEFENDANT: Yes, sir. 
nm COURT: But you need to understand that, if you 
20 do so, you will be subject to cross-examination. 
21 
22 
nm DEFENDANT: Yes, sir. 
nm COURT: You understand that? 
23 nm DEFENDANT: Yes, sir. 
24 nm COURT: The State will be entitled to ask you 
25 questions, and you can't decide, once you've got up there, 
185 
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1 help enforce the law, he should be able to present that to 
2 the jury and have them review that. 
3 THE COURT: Well, Counsel, if that is your·· if that 
4 is your defense, you're going to have to convince a higher 
5 court than this one that it's a proper defense. 
6 MR. CRAWFORD: Then, Your Honor, may I have a brief 
7 recess to discuss the matter in the hallway with my 
8 client? 
1 • 
9 THE COURT: You may have several -· how long do you 1 
10 need, Counsel? I certainly don't want to impinge on your 
11 ability to -- for your client to make an informed decision 
12 as to testifying. 
13 
14 
MR. CRAWFORD: Ten minutes, Your Honor, perhaps. 
THE COURT: If you need longer, just let my bailiff 
15 know. In the meantime, we'll be in recess until ten 
16 minutes after the hour. 
] 7 And I would ask Madam Bailiff if she would 
18 advise the jury that we have some legal matters we're 
l 9 considering -- just put it that way -- and we'll be with 
20 them as soon as we can. 
21. (Recess.) 
22 THE COURT: Counsel, one item for housekeeping 
23 matters, so1t of. Have you looked at the jury verdict 
24 form? And any questions or concerns about that? 
25 MR. HENKES: No, Your Honor. None from the State. 
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l "Oh, this is a bad idea," and take a timeout. 
2 THE DEFENDANT: I understand, sir. 
3 TIIE COURT: You understand? 
4 THE DEFENDANT: Yes, sir. 
5 TIIE COURT: And I don't know what the State intends 
6 to do, but -- in terms of their cross-examination; that is 
7 up to them. But in the course of that, they may also have 
8 the right to bring in or question you about matters in 
9 your past that they would not otherwise be allowed to do 
10 in the course of examination. In other words, in testing 
11 your credibility. You understand that? 
12 THE DEFENDANT: Yes, sir. 
13 nm COURT: I also want you to be aware that the 
14 decision whether or not to testify is yours and yours 
15 alone. The decision should be made in consultation with 
16 your attorney, but it is your decision, not your lawyer's 
17 decision, as to whether or not you choose to testify. 
18 You're aware of all of this? 
19 nm DEFENDANT: Yes, sir. 
20 1HE COURT: Any questions about it? 
21 nm DEFENDANT: Yes, sir. Am I allowed to have any 
22 defense on my behalf? 
23 nm COURT: Well, I'm talking about questions on 
24 testifying. Any questions about your right to testify? 
25 nm DEFENDANT: Yes, sir. Am I allowed to tell the 
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2 have a police report to fill out, and nothing was ever 
3 said on my behalf of any of this --
4 THE COURT: Just-- the content of your testimony is 
5 something that you and your attorney will have to discuss. 
6 When your testimony is offered, then the question as to 
7 what testimony is admitted and what is not is governed by 
8 the Idaho Rules ofEvidence -
9 THE DEFENDANT: Okay. 
10 THE COURT: - which include, among other things, 
11 issues of wrongness. And those are decisions that are -
12 as you've heard while we've been talking here -- somewhat 
difficult for a court to address in advance 13 
14 hypothetically, because the Rules of Evidence are meant to 
15 be applied to discrete evidence. 
16 So I don't know if I've answered your question, 
17 but that's probably as good as I can get. 
18 THE DEFENDANT: Okay, sir. It's not like I had any 
19 time to prepare-- any time whatsoever. I didn't know 
20 that I was going to be allowed to tell the jury what 
happened. I haven't had notification of this. This was 21 
J. 22 23 
24 J2s 
just brought on me right now. At this point here, I feel 
like I have zero thing in my favor. I didn't call as 
witnesses --
THE COURT: Sir, I'm not here to discuss your --
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1 THE COURT: -- this is not the appropriate time to do 
2 it. 
3 What I want to be certain is you understand the 
4 right to remain silent. 
5 Tiffi DEFENDANT: Yes. 
6 Tiffi COURT: But you also have the right to testify. 
7 THE DEFENDANT: Yes. 
8 THE COURT: That you understand the risks 
9 associated --
10 
11 
12 
THE DEFENDANT: Absolutely. 
Tiffi COURT: - with making that decision. 
THE DEFENDANT: Yes. 
13 THE COURT: So that's what I want to make sure, that 
14 you're aware of all of that. 
2 
3 
4 at? 
5 
6 
THE DEFENDANT: I know-· 
THE COURT: -- the contents of your testimony. 
THE DEFENDANT: -- but do you understand where I'm 
Tiffi COURT: Well, I guess -
THE DEFENDANT: Are we just allowed to spring things 
7 up in a trial, or does it have to be like a motion or some 
8 type of thing just to let me know, have some type of 
9 preparation or something where I'm just put on the 
10 chopping block without a word to say about what happened? 
11 Tiffi COURT: Sir, those types of questions you will 
12 have to discuss with your attorney. Those are more in the 
13 nature oflegal advice than -- than my-- than I'm allowed 
14 to give. 
15 THE DEFENDANT: Well, sir, the State has given much 
16 evidence, creating some large battleship. And these --
17 based solely on that, that is not fair to the jury to just 
18 say, okay--
19 THE COURT: Sir, I'm not here to argue with you about 
20 your testimony --
21 THE DEFENDANT: No, sir. I'm saying-
22 THE COURT: But I'm not going to be able to tell you 
23 in advance what testimony you give, whether it's going to 
24 be admissible or not admissible at this stage; at least --
25 THE DEFENDANT: Oh, okay. 
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1 rights. And I think you are. 
2 THE DEFENDANT: I don't understand. 
3 Tiffi COURT: Well, the question - the question is 
4 whether or not you understand the rights and the risks 
5 associated with testifying or not testifying. 
6 THE DEFENDANT: I have no problem with testifying, 
7 sir. 
8 
9 
10 
11 
12 
THE COURT: Okay. 
Tiffi DEFENDANT: That's -- that's what I need to do. 
THE COURT: That's your intention? 
THE DEFENDANT: Absolutely. 
THE COURT: And you do that understanding, as I 
13 discussed with you earlier, that you're subject to 
14 cross-examination --15 THE DEFENDANT: Oh, so pretty much anything flies? I 15 
16 can say anything, and they can say anything? 16 
THE DEFENDANT: Yes, sir. 
THE COURT: -- and that your testimony will be used 17 THE COURT: No, sir. That's not what I said. 
, 18 THE DEFENDANT: Oh, I thought you said they could 
D
i ~l 
0
9
1 
bring up anything that they --
THE COURT: Sir -- sir, I'm not here to debate that, 
and that's not what I said. 
i 22 My concern here in my discussion with you at 
r.L\ 23 this point -j 24 THE DEFENDANT: Sir, I don't understand -
j 25 THE COURT: -- is to be certain you're aware of your ~ l~ 
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17 and can be used against you? 
18 THE DEFENDANT: Yes, sir. I encourage that. 
19 THE COURT: I will find that the defendant's decision 
20 to testify is knowingly and intelligently made, and it is 
21 a decision that he's arrived at. 
22 Unless, Mr. Payne, you need additional time to 
23 discuss the decision with your lawyer? 
24 THE DEFENDA.NT: I would like to -· are they able to 
25 bring up things that have nothing to do with this case 
190 
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2 that be relevant? Or they can just say anything they 
3 want, but I'm limited? 
4 THECOURT: Sir--
5 THE DEFENDANT: I don't understand. 
6 THE COURT: The scope of cross-examination is 
7 somewhat broad. 
8 THE DEFENDANT: If anything they bring up --
9 THE COURT: They're allowed to question you 
1 O concerning anything about which you testify. They are 
11 also allowed to question you concerning matters that might 
12 bear upon your credibility. There are some limits on 
13 that. 
14 I cannot give you a three-hour law-school 
15 lecture on evidence --
16 THE DEFENDANT: I understand. 
17 THE COlJRT: -- as I sit here on the bench. So the 
18 answer to the question, "Are they all owed to bring up 
19 anything?" the broad answer to that is no. 
20 THE DEFENDANT: Okay. 
21 THE COURT: But that doesn't mean they're not going 
22 to bring up something that might make you very 
23 uncomfortable. I simply don't know. I have no idea. I 
24 don't know enough about your background, this particular 
25 case other than what I've heard in court so far and what's 
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1 are appropriate. The issue of a defendant's intention is 
2 also set forth in the instructions which the parties agree 
3 are appropriate or at least have not objected. And 
4 ultimately, the jury has to decide what the defendant's 
5 intention was within the scope and meaning of intention as 
6 defmed by law. 
7 
8 
9 
10 
MR. HENKES: Thank you, Judge. 
THE COURT: So, anything else? 
MR. HENKES: No, sir. 
THE DEFENDANT: So I'm not --
11 THE COURT: Ask your attorney. 
12 (Attorney-client conferring.) 
13 THE COURT: Bring the jury. 
14 (Jury present.) 
15 THE COURT: Counsel stipulate the jury is present.and 
16 seated in their proper places? 
17 MR.HENKES: Yes, Your Honor. 
18 MR. CRAWFORD: Yes, Your Honor. 
19 THE COURT: The State has just rested. Mr. Crawford, 
20 you may make opening statement, or you may call your first 
l going on. And that's the prosecutor's job. And so --
2 THE DEFENDANT: I'm already uncomfortable enough, 
3 sir. I think that if they get more uncomfortable than 
4 this, then that's just the way the thing is. 
5 THE COURT: Well, the question now is --
6 THE DEFENDANT: I'm willing to take that chance. 
7 THE COURT: - are you finn in your decision to 
8 testify? 
9 THE DEFENDANT: Absolutely. 
10 THE COURT: Okay. If that's the case, once again, I 
11 will find the defendant's decision to testify is knowingly 
12 made with the advice of counsel. 
13 MR. HENKES: Your Honor? 
14 THE COURT: We will proceed. 
15 MR. HENKES: Just for clarification, so the court has 
16 not entered a ruling as to whether or not the defendant 
17 can testify as to motives as to why and -
18 THE COURT: There's a difference between testifying 
19 as to what went on and as to his motives. I guess I'll 
20 have to listen as the case proceeds, but my inclination is 
21 to say that motive typically is not a defense to 
22 possession. I don't know what else to say. 
23 MR. HENKES: Thank you. 
24 THE COURT: And the elements of the crime are set 
25 forth in the instructions to which the parties have agreed 
1 
2 
3 
4 
5 
6 
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TROY DWAYNE PAYNE, 
the defendant herein, appearing by and 
on his own behalf, was duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
7 BY MR.CRAWFORD: 
8 Q. Mr. Payne, would you state your full name and 
9 spell the last name for the record. 
10 A. Troy Dwayne Payne, P-a-y-n-e. 
11 Q. And how old are you? 
12 A. I'd be, like, almost 50. I'1n, like, probably 
13 47 or -6 or something. 
14 Q. Okay. Do you know what your 
 is? 
15 A. 
 
16 Q. Okay. So that would make you, by my 
17 calculations, 4 7. Does that sound right? 
18 A. That's probably it, sir. 
19 Q. Do you have any cognitive or mental disorders 
20 that might make it difficult for you to remember things? 21 witness. 21 A. Not -- maybe a little, sir. Just kind of 22 MR.CRAWFORD: Thank you, Your Honor. I think I'll 22 like -- I don't know. My brain has been not all good or 
23 something. 23 waive opening statement, and I'll call Troy Payne to the 
24 stand. 
25 THE COURT: Thank you. Mr. Payne. 
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24 MR. HENKES: Your Honor, the State is going to 
25 object. As to mental condition, it's not a defect --
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1HE COURT: Mental --
:MR. HENKES: Mental condition is not a defense. 
1HE COURT: -- disease or defect is not a defense. 
But I will allow the defense a little latitude in giving 
the defendant's background for purposes of explaining his 
backgrotmd. Mr. Crawford 
Q. (BY MR. CRAWFORD) Mr. Payne, you -· let's see. 
Do you have any particular mental health diagnoses? 
A. Yes. rve been diagnosed with ADD. 
Q. And what is ADD? 
A. Attention deficit disorder. W eli some other 
things, but it's been a long time ago. I can't say that 
I'm still, like, whatever, you know. 
Q. Are you nervous here today? 
A. Yeah. 
Q. And I notice you've been fidgeting a little 
bit. Does the ADD affect that a lot? 
A. Yes. And I'm not liking being around a lot of 
people and stuff, like, looking at me. 
Q. Okay. So do you remember the date that 
everybody has been talking about, April 6th of2009? 
A. Pretty much, yes. 
Q. Is there some reason that that date would stick 
in your mind? 
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Q. And then did they come up to the window and 
meet with you, or did you --
A. I just stopped, and they pulled up beside me. 
And then they was driving, then they rolled their window 
down on that side with electrics. 
Q. Was there a person in that other vehicle --
A. Driving. There was a person driving there. 
Q. Did you know that person? 
A. I kind of seen him around and stuff. 
Q. Was it somebody that you had had any kind of 
dealings with before? 
A. Well, yeah. Through time -- this is kind of a 
small town. I -- I kind of knew it was -- who it was, but 
I didn't know -- because there was a few people involved 
in this, and I didn't know exactly what part of it he was 
involved in. 
I just know that I had loaned my go-cart to 
18 somebody, and then that guy traded it to somebody else for 
19 something. And then the people he traded to found out it 
20 was mine. And they said, "Troy, we're sorry. We didn't 
21 know that was your machine." And he said, "I'm doing what 
22 I can to get the machine back for you." But he goes, "In 
23 the meantime," and he threw me this thing and then --
24 Q. What thing did he throw you? 
25 A. This black thing. 
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l A. Yeah. That's the date I tried to do the right 
2 thing. 
3 Q. Tell us what happened on that day. 
4 A. I was -- I was driving down the road, and there 
5 was a vehicle behind me, flashing the lights, shining them 
6 off and on. And then I pulled over. And the guy says, 
7 "Troy, we i.mderstand that that go-cart was yours." And he 
8 goes, "I didn't know." He goes, "I'm doing what I can to 
9 get that back for you." 
10 Q. Let me go back a little bit. I want to 
11 establish a few things about this incident. 
12 
13 A. 
Do you remember about what time of day it was? 
It was, like, dark. 
14 Q. Okay. 
15 A. I don't know exact time. I have a watch, but I 
16 didn't look at my watch or anything. 
17 Q. And where did -- where was it that somebody was 
18 flashing their lights behind you? 
19 
20 
A. Over by Canyon Creek Road. 
Q. And is that in Elmore County, Idaho? 
21 A. Yes, sir, going towards Boise out by the Exit 
22 90. 
23 Q. Okay. And so when the person flashed their 
24 lights at you, you pulled over? 
25 A. Yeah. 
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1 MR. CRAWFORD: Could I ask that the witness be 
2 provided State's Exhibit 102, please. 
3 Q. (BY :MR.CRAWFORD) You've been handed what's 
4 been marked and admitted into evidence as State's Exhibit 
5 102. Do you recognize any of the items in that exhibit? 
6 A. This thing. I think, probably --
7 Q. When you say "this thing," what are you 
8 referring to? 
9 A. This black thing, but it was kind of -- it was 
10 different It was, like, rolled up. There's not a bunch 
11 ofstuffhanging off it or anything. 
12 Q. Okay. So when -- when it was given to you, how 
13 did it get given to you? 
14 A. He just says, "Here," and just tossed it from 
15 his driver's side out the window and into my side. And I 
16 almost didn't catch it. I almost dropped it. I was like, 
17 ''Hey, dude. I'm" -- he just goes, "I'll do what I can," 
18 and then he drove off. 
19 Q. And so at that point, you had come into 
20 possession of whatever was in that biack thing, right? 
21 A. Yes, sir. 
22 Q. And did you know •• did you have any knowledge 
23 of what was inside? 
24 A. At the time he threw it, I didn't know exactly 
25 what it was. But I had a feeling that I knew what it was 
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1State vs.•Payne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 l because the person that I loaned that to, he has many type 1 Q. When you say "this officer," you pointed to 
,, 2 of things going on with them people. 2 someone. Who did you point to? 
3 Q. So that person, is that somebody that you know 3 A. This officer, Mr. Mike Barclay. 4 is involved in the drug trade? 4 Q. And he's the same officer that testified 
C. 5 A. More than likely, yes. But I didn't know which 5 earlier today? 
6 one of them exactly was -- 6 A. Yes, sir. 
7 Q. So -- I don't want to put words in your mouth, 7 Q. Okay. So how did you know where Officer 
-8 but did you have a strong suspicion that there was some 8 Barclay's house was? 
9 kind of illegal substance in there? 9 A. Because I lay carpet, and I -- just like two or 10 A. Yeah. 10 three houses by his house, I put carpet in there across 
-11 Q. So what did you do next? 11 the street from his house. And then another officer that 12 A. I -- I looked in there to see what was in 12 worked the forest part lives by him. And I just -- I knew /' 13 there. 13 that's where he lived. And that was the closest place to '~ 14 Q. And what did you see? 14 where I was. 
15 A. It was hard for me to see because my inside 15 Q. Had you seen Captain Barclay at his house? 16 light doesn't work. So I just -- I kind of started 16 A. Um-hmm. ';.. 
17 driving. And I looked to see what was in there, and I 17 Q. And had you seen him in a police vehicle of 18 kind of like smelled it And I knew what it was - well, 18 some sort? 
19 I didn't know. I didn't have it analyzed, but I had a 19 A. Um-hmm. .. 
20 feeling that it was, like, something that I didn't want. 20 Q. Okay. And that was parked where? 
21 Q. Okay. So what did you do next? 21 A. I'm sorry. I didn't hear the very last part of 22 A. I thought, "What am I going to do with it?" 22 that. 
"' 23 And then I was in the area by this officer's 23 Q. When you saw it, where was that parked? 24 house, and I knew that he was, like, the boss of the drug 24 A. Over at his house. 
25 officers. 25 Q. Okay. So you knew that that was the house that !-
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1 Captain Barclay lived in most likely? 1 MR. CRAWFORD: Your Honor, I'm just trying to 
-
2 A. Yes, sir. 2 establish the time line, and I'll withdraw the question, I 3 Q. All right. So how long would you say it was 3 guess, or--
4 from the time the guy threw that thing into your car until 4 So, Mada.in Bailiff, could we have State's 
-5 you got to Captain Barclay's house? 5 Exhibit 102 taken away from the witness, please. 6 A. I don't know. However long it takes to drive 6 Q. (BY MR. CRAWFORD) So you went to Captain 7 probably one or three blocks or five blocks or something. 7 Barclay's house and had a discussion with him; is that 
w• 8 Q. So a very few minutes? 8 right? 
9 A. Not very long. 9 A. His wife first. '• 
10 Q. All right. And you heard Captain Barclay's 10 Q. Okay. And when you went there, what was your ,.., 11 testimony earlier today? 11 mood like? 
12 A. Yeah, pretty much, I think. 12 A. Well, I'm sorry, sir. I didn't hear. i 
• 13 Q. Did you have a conversation with him as he 13 Q. What was your mood like when you were there? 
r 14 described? 14 A. I wasn't sure -- I wasn't sure what to do. I 15 A. Well, it was similar to that 15 was just, like, kind of like scared. I wasn't -- I didn't 
r 
16 Q. What differences did you note? 16 know exactly what to do. I'm not a police officer. I 17 A. Well, I went to his house, and I knocked -- 17 just •• I just -· I wasn't sure what to do. And I just 18 MR. HENKES: Objection. Relevance, Your Honor, as 18 put my faith in the law. 
r 
19 previously discussed. 19 MR. HENKES: Objection. Relevance, Your Honor. 20 THE WITNESS: Not by me. 20 THE COURT: Sustained. I'm not sure he's answering 21 THE COURT: When the lawyers make an objection, you 21 the question. ! 22 just need to let the lawyers talk, Mr. Payne. That1s 22 THE WITNESS: Okay. I -- [ 23 fine. 23 Q. (BY MR.CRAWFORD) No, no, no. Wait for me. 24 THE WITNESS: I don't want to touch that. 24 A. I'm sorry. t 25 THE COURT: Mr. Crawford, the relevance? 25 Q. That1s all right. So you went to Captain 201 202 ~ LESLIE ANDERSON, CSR (208) 371-2006 Page 199 to 201 
'.State vs. Payne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 ;.._.-------,----------==-------::_... __ _:: ___ .:..:;.::. 1 Barclay's. You turned over the black container. And have 1 other time after that? J 2 you seen the black container --3 MR. HENKES: Objection. Leading. 
4 THE COURT: Well, I'll allow him to finish the J 5 question. 
6 Q. (BY MR.CRAWFORD) Have you seen the black 
7 container again before today? J 8 A. No. 
9 Q. Okay. So, on that night, did you use any 
110 controlled substances? 11 A. No. 
12 Q. Did you use any stimulants? 
13 A. No,sir. J 14 Q. Were you using any alcohol? 
15 A. No. j 16 Q. Were you under the influence of any drug 
.. 17 whatsoever? 
18 A. Absolutely not. 
J 19 Q. For your ADD or for any other medical or mental 
·. 20 condition, were you taking any kind of pharmaceutical? 
21 A. No. 
122 Q. Okay. So were you just nervous because of the 
.. 23 situation? 
24 A. Yeah. I didn't expect any of this. ~ 25 Q. And did you meet with Captain Barclay at any 
203 
1 MR. HENKES: Objection. Relevance, Your Honor. l 2 THE WITNESS: - "Yes,youcandothat." 3 THE COURT: Overruled. I think he's just talking 
l 
4 about the circumstances in a conversation that was brought 
5 up by your witness on direct examination, so I'll give him 
6 some - with your witness, so I'll give him some leeway -
J 7 counsel some leeway in questioning him about the events 8 that occurred. 
9 MR.CRAWFORD: Thank you, Your Honor. 
; 10 Q. (BY MR.CRAWFORD) Okay. Troy, you can continue 111 answering. 
12 A. Yeah. And then he said, "Yes, you can." So I 
J!! give it to him. He said, "What's this?" I said, "Bad stuff." 
15 And he goes -- I wasn't sure what it was. I 
116 didn't have a test or anything. I just had a feeling what 
, 17 it might be. And he goes, "Well, I need to see you in my ! 18 office." 
119 I said, "Why?" 
,20 And he goes, "Well, I need to know where you 
'.21 got this." i22 I said, "But you said there would be no 
23 repercussions." 
. '24 He goes, "Yeah, but that was before this." 
~25 And I says, "No." I says, "If you're going to 
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A. No. 
Q. Did you speak to him on the phone at any other 
time than that? 
A. Yes. 
Q. And tell us approximately when that was. 
A. When he called me on the phone - well, he 
called other people, too, but he called me and said that 
he needed to talk to me. And I told him -- I says, "I 
already told you you lied, and I'm not going to talk to 
you anymore." 
Q. So you say he lied to you at some point? 
A. Yes. Because I asked him ifI could turn them 
in without any repercussions. 
MR. HENKES: Objection, Your Honor. 
THE WI1NESS: And then I did --
THE COURT: Excuse me. 
And the objection? 
MR. HENKES: As to foundation --
THE COURT: What's the objection? 
MR. HENKES: Actually, Your Honor, I'll -- I'll 
recall that. 
THE WITNESS: Okay. Andi asked him ifijustwanted 
to get the drugs off the street, would I be able to give 
them to him without any repercussions. And he said --
204 
arrest me, you have to arrest me right now or something. 
I'm not coming to your office because you told me that I 
could do that with no strings attached." 
And he said, "Well, you will probably be" -- he 
says, "You're going to be arrested if you don't come to 
talk to me." 
I said, "Well, I'm not - I'm not sure where it 
came from." And I was afraid to say anything about where 
it came from or how I got it or anything. But I just knew 
in my mind that he lied to me, and I don't •• not used to 
that, I don't expect that. 
I've known many officers many -- long time, 
manyyears-
MR. HENKES: Objection. Relevance. 
THE WITNESS: -- and I've never, ever had one lie to 
me. 
THE COURT: Excuse me. Mr. Payne, when an objection 
is made, you need to stop talking until we rule on it. 
THE WI1NESS: I'm sorry. 
1HE COURT: At this point, I'm going to sustain it. 
MR.CRAWFORD: Okay. 
Q. (BY MR. CRAWFORD) So, Mr. Payne, did you 
actually go in and meet with Captain Barclay at any time 
after this phone conversation? 
A. No. 
206 
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' State vs: Payne Case No. CR-009-6066 Jurv Trial Day 2 -1/20/11 . 1 Q. At any time before? 1 with you, correct? 2 A. Never. Nothing. No. 2 A. Yes, sir. 3 Q. Were you ever arrested on this matter? 3 Q. And in the black container was methamphetamine? 4 A. No. A year or two went by or something, and 4 A. That's what I believed at the ti.me it was. 5 there was some paper on my house that said I was being 5 Q. And you actually told Detective Barclay that 6 summonsed or subpoenaed or something to court. And I was 6 it's meth inside the container? 7 never arrested or anything like that 7 A. I told him it was bad stuff, but in my mind, I 
. 8 Q. Very well. All right. Thank you. I don't 8 felt that it was meth. 9 think I have any other questions, but Mr. Henkes may have 9 Q. So your specific words to Detective Barclay 10 some. 10 were that "It's bad stuff'? 
-11 1HE COURT: Mr. Henkes, cross-examination. 11 A. Yes, sir. 12 MR. HENKES: Thank you, Your Honor. 12 Q. Okay. Nothing else to describe it? 13 13 A. No, sir. 14 CROSS-EXAMINATION 14 Q. You simply handed him a container and said, 15 BY.MR. HENKES: 15 "It's bad stuff"? 
' 16 Q. Mr. Payne, on or about the 6th day of April, 16 A. Yes. 
17 2009, you went to Detective Barclay's residence, correct? 17 Q. That's as descriptive as you got? 
;, 18 A. Yes, sir. 18 A. I swear to God, that's exactly what I said. '; 
,i 19 Q. And Detective Barclay's residence, you 19 Q. And you knew or reasonably should have known 20 indicated, was in the Mountain Home area? 20 that the substance in there was methamphetamine? It 21 A. Um-hmm. 21 A. Oh, yeah. I was pretty much 99 percent i. 22 Q. And that was in the state ofldaho? 22 positive. But I didn't know for-· pretty much, you know, '~ 23 A. Um-hmm, on a cul-de-sac. 23 I'd be lying ifI said -- I had a pretty good feeling that :,, 24 Q. And on this particular occasion when you went 24 that's probably what it was, because that's just what them 25 to Detective Barclay's house, you had a black container 25 people usually mess with. 
207 208 1 Q. And you believed that it was methamphetamine? I vehicle had come up next to you? ,, 2 A. Yes, sir. 2 A. Um-lunm. 3 Q. And on this date, you knowingly possessed the 3 Q. And you were familiar with the individual in ' 
,i 4 black container? 4 the other vehicle, knew who he was? 
,,, 5 A. Yes, sir. 5 A. Not exactly who he was. But I knew that he was 6 Q. And at the point or at the time that you went 6 one of the people that -· that had my go-cart. 7 to Detective Barclay's house, your intention was to 7 Q. Did you have a description of this individual? " 8 possess the black container? 8 A. His -- rm not prejudice or anything, but he 9 MR. CRAWFORD: Objection. 9 happened to be Hispanic and --10 1HE Wl'INESS: I don't think I even -- 10 Q. How old? 
-
11 1HE COURT: Whoa. Just a second. 11 A. 
-- black hair. 12 What's the objection? 12 Q. How old was this individual? 13 MR. CRAWFORD: Your Honor, there was a previous 13 A. I would say in between 30 and 45, somewhere in ~ 14 motion made by the State to exclude intent evidence. I 14 there. 15 think that that-· as I m1derstood the court's ruling, it 15 Q. Type of vehicle? 16 was granted, and what's sauce for the goose is sauce for 16 A. Kind of a nice -- nice vehicle. It was like -· -17 the gander. Ifl can't ask it, he can't, either. 17 maybe like an SUV. I remember it was white. ,, 18 1HE COURT: Mr. Henkes? 18 Q. And there was just one occupant in that 19 MR. HENKES: Your Honor, simply, the State's 19 vehicle? [ 20 questioning was in reference to general intent, the union 20 A. Yes, a driver. 21 of act and intent. With that - 21 Q. Now, had you seen this specific individual 
t 
22 TIIE COURT: Mr. Henkes, I'll overrule the objection; 22 before? 23 but you need to be careful what doors you open. 23 A. Yeah, kind of armmd. Just --24 Q. (BY MR. HENKES) Mr. Payne, you indicated that '!A Q. Do you know a nickname for him or what people 
r 
"-"T 25 during this time period, you had been driving, and a 25 refer to him as? 
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-state vs. Piyne Case No. CR-009-6066 Jury Trial Day 2 - I/20/11 ! 1 I ' A. No, I don't -- I don't -- I'm not like -- not 1 Q. -- a sole individual in another vehicle? 2 that I think they all look the same or anything. But his 2 A. Sir, I don't hear everything you say. 
·- 3 inside light wasn't on, and I don't even have an inside 3 Q. Sorry. I'll repeat that. Can you hear me 4 light in mine. And I couldn't -- it's not like we are 4 better? Can you hear me better now? 5 right now. I'd be able to know you and see you and know 5 A. Oh, much. 6 you. But if this was, like, in a dark place with no 6 Q. Mr. Payne, the last question was: There was 7 inside lights and somebody kind of talking like -- not 7 one single individual, and that was -- was he in the 8 really Hispanic, but kind of Hispanic, you know. Some of 8 driver's seat of that vehicle? 9 the stuff he'd say was, "Esse, Homes. I'm doing what I 9 A. Still. 10 can and stuff." And he says, "I know that's your cart." 10 Q. And that was the SUV vehicle? 11 But he didn't know at first. And when he -- 11 A. Yes, sir. 12 Q. Okay. Stop. 12 Q. Your testimony is that, somehow, he threw this 13 A. -- and threw it to me -- 13 thing out the window to your vehicle? 14 Q. Let's stop there, Mr. Payne. I believe you're 14 A. Kind oflike this, tossed it (demonstrating). 15 going outside the scope of my question. 15 I saw his hands going like that. And I wasn't even sure, 
·116 A. That's my description. 16 because I couldn't see what he was throwing. I just kind 
_ 17 Q. So, for purposes of your testimony today, you 17 of put my hands up, and it almost dropped. My van is a l I 18 cannot give a name for the individual? 18 mess, you know. I didn't want to drop it. j 19 A. That would be lying. 19 Q. Were you the only person in your vehicle? 
1 
20 Q. So that's, yes, you cannot give a name for this 20 A. Yes, sir. I 21 individual? 21 Q. And do you recall whether you caught it on the 
1
22 A. Yes, sir. 22 right side or left side? 
-, 23 Q. And your testimony is that this individual -- 23 A. I pulled up to him, and he pulled up. And then 
' 24 you said there was one individual -- 24 I wasn't even sure who it was. All the sudden, the window J·. 25 A. Yes, sir. 25 comes down, and he goes, "Esse." 211 212 1 I said, "What's up?" J 2 And he goes, "I know that that's your cart." 
3 He goes, "I'm sorry." He goes, "I didn't know." 
4 Q. Mr. Payne, "Did you catch it on the left side 
] 5 or the right side?" is the question. 
6 A. rm driving my vehicle. My left side, his 
J·. 7 right side -- I don't know what you mean. 8 Q. So your testimony would be, then, that this 
9 
110 
~11 
l 12 
J' 13 14 
!is j 16 
1 l 17 
• I 18 J 19 
,20 
I 
121 
·1' 22 
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individual had to throw this item across the passenger 
seat, out the passenger side window, subsequently into 
your vehicle? 
A. No, sir. No. He tossed it like this 
( demons1rating). He didn't actually throw it. He just 
kind of tossed it right out his window, right into mine, 
plain as day. 
And I didn't even see what he was throwing. I 
couldn't even - I just seen his hand, because a car come 
by or something. I wasn't even sure what he was doing. 
He just goes, "I'm doing what I can." And I just seen his 
hand come up for a second, like that ( demonstrating). I 
didn't see what he was throwing, but I caught it. 
Q. Do you recall whether the - your vehicles were 
facing the same direction? 
A. Yeah. He was behind me hitting his lights. Q. Okay. So if his vehicle was behind you and you 
213 
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1 guys were going the same direction, if you were in the 
2 driver's seat of your vehicle and he was in the driver's 
3 seat of his vehicle, he would have had to have thrown it 
4 across the passenger seat to get it into your vehicle; is 
5 that correct? 
6 A. Whatever you want to say is fme. That isn't 
7 what happened. He tossed it to me, sir. 
8 Q. Correct. He tossed it -- your testimony is 
9 that he that tossed it to you. 
10 A. Yeah. 
11 Q. But I'm saying, is your testimony that he 
12 tossed--
13 A. Yes, sir. 
14 Q. --this thing across the passenger seat of his 
15 vehicle --
16 A. Um-hmm. 
17 Q. -- out the passenger window, and then 
18 subsequently into your vehicle? 
19 A. Absolutely. 
20 Q. Would you briefly describe your level of 
21 familiarity with this individual. How well did you know 
22 him? 
23 A. I've seen him around for many years. I knew 
24 him just, like, through times being at work. He would be, 
25 like, around the jobs, like on the construction site and 
214 
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•State vs.,Pay11e Case No. CR-009-6066 Jury Tria] Day 2 - 1/20/11 . i stuff. But he was more like an outside-type -- not that 1 something, to say "What's up?" They just do that kind of 2 there's any difference. But I deal inside of the home, so 2 stuff. 
3 I don't really socialize with everybody outside the job. 3 Q. So 100 times, approximately --4 Q. Was he an employee that worked with you? 4 A. I don't even know. I just made that number up. 5 A. Yeah. Just on various jobs, I've seen him 5 Q. And this guy is an individual you had been 6 around. I didn't know who he was employed with or 6 around with? Apparently, he had been employed on a couple 7 anything. 7 of jobs with you; is that accurate? 
8 Q. Approximately how many times had you seen this 8 A. Yes, sir. 
9 individual? 9 Q. And you don't know his name? 10 A. I don't know. I wouldn't even count the thing. 10 A. No. I -- I'm not for sure ifI do. rm not 11 I would think probably, maybe -- in Mountain Home, I've 11 for sure ifl do. If I tell the wrong one, then that's 12 probably seen this individual maybe -- maybe a hundred 12 not right. So, without being perfect, 100 percent, I [ 13 times. I don't know, stores or just anywhere, just see 13 can't honestly tell you. 
14 him. I don't - every time I see somebody I know, I don't 14 Q. And the description you can give is that he was 15 say, "Okay. That was 1233 times I've seen that person." 15 a Hispanic male with dark hair? [ 16 I don't know how many, but -· 16 A. Yeah. And maybe he's bad to have that stuff. 17 Q. You would say, roughly, a hundred times you've 17 But, as far as I know him, he's kind of a good person. He 
t'. 18 seen thls person? 18 was trying to get my machine back for me, so I didn't ; 19 A. Oh, absolutely. 19 think he was a bad person. Just whatever he give me I '-20 Q. And out of those hundred times, how many times 20 didn't think was a good thing. ,. 21 did you talk with this person? 21 Q. Is there a reason why you would think it wasn't 22 A. Just like, "Hey, what's up?" or "Hey, dude." 22 a good thing when he threw it into your vehicle? Had you '-23 Something like that. It's not like -- not everybody just 23 had past dealings with this individual that would make you 24 says, "Hi," and "Let's have coffee." Some people just, as 24 think it was not a good thing? 
-
25 they go by, they tip their head back, like that or 25 A. I had a feeling that it probably wasn't because 215 216 r 
1 he didn't -· he didn't -- somebody else sold my go-cart to 1 Road. And I could see in the light, the streetlight right 
... 2 him. He didn't know. He thought it was their go-cart. 2 there. I said, "Oh." 
3 And when he found out it was mine, he said, "Troy, I'm 3 And I put the lid on it, and I just went right 4 sorry. I didn't know that was your go-cart." 4 up and took the first right --
~ 5 And what this person traded it for, more than 5 Q. What did the substance look like? 6 likely, was probably drugs. His name was Gary. He's a 6 A. It was kind of a whitish, like a -- like chunky ;,· 7 friend of :mine. And I let him borrow it and a truck also. 7 stuff. Like, I couldn't see too well in there, but pretty ;.. 8 And he sold that truck, and he sold that. 8 much what I felt it probably was. Come to find out for 9 Q. Mr. Payne, you're going outside the scope of 9 sure, it has been analyzed as such. ,• 
10 the question. 10 Q. And what did you think it was at that time? 
" 11 A. I'm sorry, sir. But that's what happened. And 11 A. I wasn't sure. I just felt it was something 12 I didn't know who he traded it to, just some other people. 12 bad. I didn't have it analyzed or anything, but I had a 13 Q. So after the item gets in your vehicle -- I 13 pretty good feeling that it was drugs, methamphetamine, 
-14 mean, an item is thrown in your vehicle. Is anything said 14 speed. And that's why I wanted to just get it off the 15 after the item. is thrown in your vehicle? 15 street. 
16 A. No. He goes -- he just says, "I'm taking" -- 16 Q~ Would you have known what methamphetamine ,.. 17 he goes, "I'm doing what I can, esse." And he just drove 17 looked like? 
18 off. 18 A. Yeah. I think -- I think everybody, just 19 And then I couldn't hardly see in there. And I 19 about, would - anyone plus the age of five. ,... 20 tried to look up, like this ( demonstrating), because there 20 Q. Ifl were to tell you I didn't know what .,,, 21 was no cars coming or anything. So I just kind of turned 21 methamphetamine looked like, would I be out of the norm? 22 around, and I just started going. I had a feeling I knew 22 A. I would think that maybe you should probably be -23 what it was. It was heavy. And I just had a feeling I 23 a little bit more familiar with things if you're going to 
-24 knew what it was. So I opened it up, I looked in there, 24 be in law enforcement i 25 and I kind of shake it. I was going by the Canyon Creek 25 Q. Now, Mr. Payne -- ~ 217 218 LESLIE ANDERSON, CSR (208) 371-2006 
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,,State vs. P~yne ' Case No. CR-009-6066 Jury Trial Day 2 • 1/20/11 1 TIIB COURT: I will admonish members of the audience to her house or my parents' house. My parents don't live J 2 not to have any further outbursts. If we have any more, 2 there anymore, but at that time they lived there. I was 
· , 3 you will be asked to leave the courtroom. 3 heading out that way, and then I pulled in by that 4 Q. (BY MR HENKES) And, Mr. Payne, in reference to 4 RV-marine place. J 
6
5 that, plehaase infienlighte~ us. What --.dordhow did you finhad 5
6 
AQ. NSo at .that time, ~ou weren't working? 
out -- w t onnation was prov1 e to you as to w t • o, srr. No. Titis was probably about 7 methamphetamine looked like? 7 7 o'clock at night or 8 o'clock at night. J 8 A. Well, it's-· it's, like, everywhere. It's on 8 Q. And that was approximately the time you met 9 posters, on television shows. It's everywhere. It's just 9 this gentleman --
. 10 -- it's the epidemic. It's what's, believe it or not, IO A. Approximately. J 11 trying to take over the United States, for one. 11 Q. And then -- so this occurred about 7, 8 o'clock 
• 12 Q. Do you have any personal knowledge as to the 12 at night? 
J• 13 use of methamphetamine? 13 A. Sometime. 14 A. Yes. Yes, actually. I have experimented with 14 Q. But you didn't make it over to Detective 15 more than just meth. I mean, it's no secret. 15 Barclay's house tmtil 10 o'clock? 
J .. 16 Q. So that was one of the reasons, also, why you 16 A. Was that the time? I don't even know; I swear ~ . 17 thought it was meth. Would that be based upon your own 17 with all my heart. I don't know what time. But I just 
: 18 experiences? 18 know that I wasn't working. It was dark. And sometimes I A. Yes, sir. 19 actually do work at dark, but not this time. Q. Mr. Payne, at the time this occurred where you 20 Q. So you're familiar with all the specifics of 
. 21 met this individual in a white SUV, what were you doing at 21 the night except the time? Is that accurate? J. 22 that time in that area? 22 A. Sir, I didn't just look at my watch. That's 23 A. I was driving over to my sister's house. She 23 all. I just didn't look at my watch. I just knew it was 24 lives out by Exit 90. I was just going over there. And I 24 dark. And I'm not sure. Like this time of year right :J' 25 know I was going that direction. It was either probably 25 now, like 7:00 or 8:00, it's dark early. And some times 
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of the year, it's dark later. And I don't know the exact. 
I just imagine in my mind about what time, whatever it is. 
Q. So somebody throws methamphetamine in your 
vehicle, and you don't check the time? 
A. No, sir. But I think·· 
Q. You don't have a rough estimate of the time? 
You think it's somewhere arotmd 7:00 or 8:00? 
A. I just know it was dark. I didn't even think 
of the time. I didn't think any of this stuffwas even 
going to be like this. I didn't record in my mind exactly 
what everything. I just -- I knew that I didn't want it. 
I had said no. 
Q. That's -- no further question has been posed to 
you. Thank you. 
MR HENKES: No further questions, Your Honor. 
THE COURT: Redirect? 
MR. CRAWFORD: Thank you, Your Honor . 
REDIRECT EXAMINATION 
BY MR CRAWFORD: 
Q. So, Troy, think back to when you realized that 
this was bad stuff: as you called it, and then think to 
23 when you got to Captain Barclay's house. How long, 
24 approximately, in minutes did it take you to get there? 
25 A. Maybe three minutes, five minutes at the most, 
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I would think. 
2 Q. So you went directly there? 
3 A. Yes, absolutely. 
4 Q. You didn't stop off anywhere else? 
5 A. No. 
6 Q. And--
7 A. I was afraid to. I just wanted it away from 
8 me. 
9 MR. CRAWFORD: All right. Thank you. I don't have 
10 any other questions. 
11 TIIB COURT: Mr. Henkes, any recross based on that? 
12 MR HENKES: A couple questions. 
13 
14 RECROSS-EXAMINATION 
15 BYMR HENKES: 
16 Q. Troy, when you met with Detective Barclay on 
17 the 6th -- you've obviously provided some description as 
18 to the individual, the vehicle, that type of stuff. Was 
19 any of that irifonnation provided to Detective Barclay? 
20 A. No, sir. 
21 MR. HENKES: No further questions. 
22 MR CRAWFORD: Nothing else, Your Honor. 
23 TIIB COURT: Thank you. You may step down. Resume 
24 your place at coWISel table. Thank you. 
25 Your next witness. 
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. Case No. CR-009-6066 Jury Trial Day 2 - I/20nt 1 11R. CRAWFORD: Defense has no further witnesses and 1 THE COURT: CotmSel, I just wanted to make sure that 
~ 
2 will rest its case. 2 there was nothing else that we need to consider before I 3 TIIE COURT: Thank you. 3 launch into final instructions. 4 Does the State have any rebuttal witnesses? 4 MR. HENKES: Nothing from the State, Your Honor. 
''-
5 11R. HENKES: No, Your Honor. 5 MR.CRAWFORD: I don't believe so, Your Honor. Just 6 TIIE COURT: No? 6 glancing through here, the final version of the jury 7 MR. HENKES: No, sir. 7 instructions, looking for typos basically. 
-
8 TIIE COURT: In that case, the evidence portion of 8 THE COURT: Well, rm going to give you time to do 9 this trial is concluded. 9 that. rve given the jury 15 minutes. And, frankly, when 10 Ladies and gentlemen, there are some legal 10 I tried cases, I always appreciated a time to take my ,_ 11 matters that I need to go over with the attorneys 11 breath before I had to do closings. So that's part of the 12 regarding final jury instructions, so we are going to be 12 reason for the recess, as well. , 13 taking a recess pending that. I don't anticipate it's 13 We will take a 15-minute recess. We will come 
'"* 14 going to be real lengthy. We'll start with -- I'm going 14 back and anticipate giving the final instructions and 
•'' 
15 to anticipate we're going to have you back here probably 15 doing closings and submitting it to the jury. So we'll be 16 within 15 minutes. It may be a little longer,just so 16 back here at 15 minutes after the hour. 
-17 you're aware. I am going to ask that you remain in the 17 (Recess.) 
... 
18 jury room. 18 (Jury present.) 
l 19 In the meantime, you are, once again, reminded 19 THE COURT: Counsel stipulate the jury are present '-• 20 not to discuss the matter amongst yourselves or allow 20 and in their proper places? 21 anyone to discuss it with you, and don't form or express 21 MR. HENKES: So stipulated, Your Honor. 22 any opinion regarding this case until it has finally been 22 MR.CRAWFORD: Yes, Your Honor. .. 23 submitted to you for your decision. 23 THE COURT: Ladies and gentlemen, you have now heard lo 24 Madam Bailiff? 24 all of the evidence in the case. My duty is to instruct b 25 (Jury absent.) 25 you as to the law. You must follow the rules as I explain '" 223 224 I•• 1 them to you. You may not follow some and ignore others. 1 Under Idaho law, methamphetamine is a 
'-
2 Even if you disagree or don't understand the reasons for 2 controlled substance. 3 some of the rules, you are bound to follow them. If 3 A person has possession of something if the ii 4 anyone states a rule of law different from any I tell you, 4 person knows of its presence and has the physical control 
.... 
5 it is my instructions you must follow. 5 of it or has the power and intention to control it. As 6 It is alleged that the crime charged was 6 members of the jury, it is your duty to decide the " 7 committed on or about a certain date. If you find the 7 facts -- decide what the facts are and to apply those 1-8 crime was committed, the proof need not show that it was 8 facts to the law that I have given you. 9 committed at that precise date. 9 You are to decide the facts from all of the 
1, 10 In every crime or public offense, there must 10 evidence presented in the case. The evidence you are to I'"-11 exist a union or joint operation of act and intent. 11 consider consists of, one, sworn testimony of witnesses; 
. 
12 Intent does not mean the intent to commit a crime but 12 two, exhibits which have been admitted into evidence; and, 13 merely the intent to knowingly perform the prohibited act. 13 three, any facts to which the parties have stipulated. .... 14 In order for the defendant to be guilty of 14 Certain things you have heard or seen are not 
r 
15 possession of a controlled substance, the State must prove 15 evidence, including, one, arguments and statements by the 16 each of the following: One, on or about the 6th day of 16 lawyers -- i;.;.. 17 April 2009; two, in the state ofldaho; three, the 17 The lawyers are not witnesses. What they say 18 defendant, Troy Dwayne Payne, possessed any amount of 18 in their opening statements, closing arguments, and at 19 methamphetamine; and, four, the defendant either knew it 19 other times is included to help you interpret the L 20 was methamphetamine or believed it was a controlled 20 evidence, but it is not evidence. If the facts as you 
" 
21 substance. 21 remember them differ from the way the lawyers have stated L 22 If any of the above has not been proven beyond 22 them, follow your memory. 23 a reasonable doubt, you must find the defendant not 23 
-- two, testimony that has been excluded or >" 24 guilty. If each of the above has been proven be-1ond a 24 stricken or which you have been instructed to disregard; 25 reasonable doubt, then you must find the defendant guilty. 25 
"" three, anything you may have seen or heard when court was 225 226 r LESLIE ANDERSON, CSR (208) 371-2006 
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2 You have been instructed as to all of the rules 
- 3 of law that may be necessary for you to reach a verdict. 
4 Whether some of the instructions will apply depend upon 
5 your determination of the facts. You will disregard any 
6 instruction which applies to a state of facts which you 
7 determine does not exist. 
8 You must not conclude from the fact that an 
9 instruction has been given that the court is expressing 
10 any opinion as to the facts. 
11 The original instructions and the exhibits will 
12 be with you in the jury room. They are part of the 
13 
_ 14 
j 15 
·116 
, 17 
j 1s J 19 
1
20 
official court record. For this reason, please do not 
alter them or mark them in any way. 
You will be given, however, copies of the jury 
instructions for your convenience and use in the jury 
room. You will receive a set marked "original." It's the 
originals that I do not want marked or tom up or 
whatever. The copies are there for your use to mark on or 
not, as you choose. 
The instructions are numbered for convenience 21 
22 in referring to specific instructions. There may or may 
23 not be a gap in the numbering of the instructions. If 
24 there is, you should not concern yourself with any such 
25 gap. 
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1 gentlemen, for being very attentive throughout the course J 2 of this trial. That's appreciated by the State. I'm sure 
3 defense counsel feels the same way as regards to that. 
4 If we take a step back, the State had asked or J 5 I had asked during the voir dire: Would anybody have any 
6 problems following the instructions of the court? You're 
J·. 7 given a set of instructions, even if somebody didn't like 8 them or disagreed with them, would you still be able to 
9 follow the instructions of the court? 
J !~ 
l 12 
J !! 
; 15 
j !~ 
lis 
J., 19 
. i .20 
! i21 ]22 
I '.23 
.24 J 25 
The reason I say that is - you'll have the 
opportunity to review this when you're back 
deliberating -- Instruction No. 9 talks about the court is 
going to instruct you as to the law, the law that is to be 
followed by you when rendering a verdict. 
And you'll have the opportunity to review that, 
but it talks about-- again, even if you don't-- if you 
disagree, you don't understand the reasons for some of the 
rules, you're still bound to follow them. The reason I 
say that is because of the other instructions that you're 
going to be given . 
At the beginning of this case, the State 
submitted it was going to present three witnesses: 
Detective Barclay, Detective Hawley, and Ms. Owsley. 
In relation to that, the State submitted what 
Detective Barclay will testify to. He's at his residence, 
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Upon retiring to the jury room, select one of 
2 you as a presiding officer who will preside over your 
3 deliberations. It is that person's duty to see that the 
4 discussion is orderly, that the issues submitted for your 
5 decision are fully and fairly discussed, and that every 
6 juror has a chance to express himself or herself upon each 
7 question. 
8 In this case, your verdict must be unanimous. 
9 When you all arrive at a verdict, the presiding juror will 
10 sign it, and you will return it into open court. Your 
11 verdict in this case cannot be arrived at by chance, by 
12 lot, or by compromise. 
13 If, after considering all of the instructions 
14 in their entirety, and after having fully discussed the 
15 evidence before you, the jury determines that it is 
16 necessary to communicate with me, you may send a note with 
17 fae bailiff. 
18 You are not to reveal to me or to anyone else 
19 how the jury stands until you have reached a verdict 
20 unless you are instructed by me to do so. 
21 A verdict form suitable to any conclusion you 
22 may reach will be submitted to you with these 
23 instructions. 
24 Mr. Henkes, you may make closing argument. 
25 MR. HENKES: First off, thank you, ladies and 
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1 10 o'clock at night. Somebody knocks on the door. An 
2 individual comes to the door. He recognizes that 
3 individual, that individual being Troy Payne. Troy Payne 
4 handed him a container. Detective Barclay testified that 
5 it wasn't handed to him and told what's inside, "Bad 
6 stuff." 
7 He said, "What's inside?" not wanting to take 
8 it. He was told, "Meth." 
9 We have the testimony of Mr. Payne himself 
10 indicating that, although for sure he didn't know, he had 
11 a very good idea as to what it was; that it was something 
12 bad, most likely methamphetamine. And he believed it was 
13 methamphetamine. 
14 Now, looking at the elements of the charged 
15 offense which are set forth in instruction No. 12, the 
16 following elements need to be met by the State beyond a 
17 reasonable doubt. 
18 Let's take a look at the first one, that the 
19 incident occurred on or about April 6th, 2009. We have 
20 the testimony of Detective Barclay as well as Mr. Payne 
21 himself indicating that the incident did occur on April 
22 6th, 2009. 
23 The second part is in the state ofldaho. We 
24 had Detective Barclay testify that it was at his 
25 residence, what his address was, and that it was in 
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'State vs: Payne Case No. CR-009-6066 Jury Trial Day 2 -1/20/11 1 Mountain Home, Elmore County, state ofldaho. I thought. He knew it was bad stuff. He thought it was 2 Element 3, that the defendant, Troy Payne. 2 methamphetamine. He believed it was methamphetamine. 3 Troy Payne has been identified by Detective Barclay, and 3 And he indicated from -- he had seen it 4 Mr. Payne himself has testified and given his identity on 4 previously as well as used previously. So he was familiar 5 the record. 5 with methamphetamine. 
6 After that, the defendant, Troy Dwayne Payne, 6 Finally, there's another instruction. And 
I 7 possessed any amount ofmethamphetamine. Well, what does 7 that's Instruction No. 11. And it talks about, "In every 
' 8 it mean to possess something? Flip over to instruction 8 crime or public offense, there must exist a joint 9 No. 14. There's a definition of what it means to possess 9 operation between union and intent." And then it goes on 
i 10 something. 10 further and says, the intent portion of that, it's not the . 11 That definition in Instruction 14 states this: 11 intent to commit a crime; it's the intent to commit a 
12 "A person has possession of something if the person knows 12 prescribed act. It means that you knew what you were ' 13 of its presence" -- Mr. Payne knew what he had -- "and 13 doing when you did it. t 
14 has physical control of it." Those two things, presence 14 The State would submit Mr. Payne knew he was 
. and physical control. 15 possessing methamphetamine when he did it. Whether or not 
15 
16 If you believe Mr. Payne's version, it still 16 he believed he was breaking the law, he had the intent to ·~ 17 meets that definition. Still possessed methamphetamine. 17 knowingly perform the act, which was possessing ,,. 18 Knew of its presence, knew the item that was in there; and 18 methamphetamine, April 6th, 2009, in Elmore County, Idaho. 19 he had physical control over it. 19 You guys have had the opportunity to look at ~ 20 So the first three elements, the State would 20 the evidence. State's Exhibit 102, crystalline substance, 
.· 21 submit, met by the testimony. 21 the black container. Mr. Payne doesn't deny that he had 22 Finally, on the last one, the defendant either 22 it. He admitted that he possessed this. •c. 
23 knew it was methamphetamine or believed it was a 23 Finally, getting into the testimony as to 
' 24 controlled substance. Ladies and gentlemen, you heard 24 whether or not the substance was methamphetamine. We had i; 
,L 25 Mr. Payne testify as to what he believed, as to what he 25 Ms. Owsley come and testify, describe the testing process. 
231 232 i( 
I She also talked about identifying information and how the I out of her vehicle; she testified she did. And items were !l 
4, 2 testing is done. Blanks are performed to ensure that 2 placed into that evidence envelope. 
3 there's no cross-contamination. As soon as an item is 3 Now, the evidence envelope was subsequently ' 4 checked in -- and you guys will have the opportunity to 4 taken over to the detectives office. And, as the 
-5 view all this when you're back there, the evidence 5 testimony was, the detectives office, what they have is an 6 envelope, Elmore County agency. Upon check-in, it's 6 evidence room. That evidence room is locked. That 7 immediately given an Idaho State Police number identifying 7 evidence room has an alarm system for it. 
-8 that separately for Idaho State Police records. 8 It was placed in that evidence room, where only 9 They also, on their evidence submission receipt 9 evidence technicians or evidence custodians have the key. 
.. 
IO form, indicate all the information upon check-in, which is 10 The following morning, Detective Barclay testifies, when 
-11 consistent with all the infonnation listed on the evidence 11 he goes to work, in the evidence room is the envelope. 12 envelope. 12 The State asked him: Were the contents of the 13 After testing the crystal substance, Ms. Owsley 13 envelope the same as they were the night before, before 
-14 came and testified that it was methamphetamine. 14 they were placed in the envelope? 15 Now, some arguments may be made that -- and 15 Yes, they were. 
16 referring to the chain of custody issues with that. The 16 What did you do when you got it? 
-17 State would submit Detective Barclay was given an item 17 Well, because there's certain issues with 
.... 18 from Mr. Payne. Because Detective Barclay was not working 18 packaging, put it in a glass vial. The crystal substance 19 at the time, he wanted to call individuals that were on 19 was placed in a glass vial, and then they had the two -20 duty. So both Sheriff Layher, Detective Hawley came to 20 items placed in here. He said he filled it out. 
·,., 21 his residence. 21 Now, he talks, in referring to the chain of 22 At that point, he hadn't opened the vial -- 22 custody, who had what on what days. Now, Detective -23 excuse me -- hadn't opened the black container. When they 23 Barclay, date of offense, received 4/6/09. Detective r 24 got there, they opened it, saw what was inside of it. 24 Detective Barclay to Jane Davenport. The testimony of 25 Detective Hawley was requested to get an evidence envelope 25 Ms. Owsley as well as Detective Barclay was Ms. Davenport [ 233 234 LESLIE ANDERSON, CSR (208) 371-2006 Page 231 to 23'l_ 
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2 7/30 of'09. You then have Jane Davenport returning it to 2 
-- 3 Detective Barclay after testing was perfonned on 3 
4 September 2nd, 2009. 4 
5 In relation to that, State's Exhibit 101 was 5 
6 submitted. This is what the evidence envelope looked like 6 
7 after the first testing was performed. You'll then see 7 
8 that there is some additional signatures on that, and 8 
9 there was an explanation. The ISP forensic scientist who 9 
10 performed the first test, when this was going to trial, 10 
11 she was going to be unavailable. Because of that, the 11 
12 State resubmitted it back for a second testing. 12 
13 That's why you have, on line 3, Detective 13 
14 Barclay testifying that he provided it to Detective Andrus 14 i 15 for testing on 7/12/10. Detective Andrus, who is a 15 
·J
1 
16 detective at his office and who he is familiar with, I 6 
, . 17 provided it to Jane Davenport at the ISP lab. Jane 17 i 18 Davenport then provided it back to Detective Andrus. And, 18 J/ 19 finally, Detective Andrus provided it to Detective 19 
. 20 Barclay, who brought it to court today. 20 
21 Ladies and gentlemen, reviewing all the 21 
J 
22 evidence up here that's provided by the State as well as 22 
- 23 Mr. Payne, when you look at the instructions, the State 23 
24 would submit you have to find Mr. Payne guilty beyond a 24 J 25 reasonable doubt of possessing methamphetamine. 25 
235 
Thank you. 
TIIB COURT: :Mr. Crawford. 
MR. CRAWFORD: Thank you, Your Honor. 
Now, ladies and gentlemen, one of the things 
you're going to notice here in a couple of minutes is that 
I don't get the last word; Mr. Henkes gets the last word. 
And that's because it's the way that it's been for 800 or 
a thousand years. When we do these trials, the State 
always gets the first argument because it's their burden 
of proof. They always get the last argument because it's 
their burden of proof. 
Now, their burden of proof is what the judge 
has told you, beyond a reasonable doubt on every element 
of the offense. And I would agree with Mr. Henkes on many 
of those issues. This was methamphetamine. What's in 
this little -- this little vial here in Exhibit 102, that 
was methamphetamine. 
We had testimony to that effect from Corrina 
Owsley. And I've known her for a number of years and have 
had her testify for me when I was in the prosecutor's 
office. And she does her work, and she does it well. 
We also know how it came into Captain Barclay's 
hands. We also know how it got to Ms. Owsley for testing 
and how it got back to Captain Barclay and how it got to 
court today. They've established their chain of custody. 
236 1 And so why are we here having a jury trial? J 2 We're here having a jury trial because the circumstances 
- · 3 here as to how this came into Captain Barclay's hands are 
1 investigation. Troy didn't do that because he didn't 
2 trust Captain Barclay at that point, because he didn't 
J 4 for you to decide whether or not this was possession by 5 Mr. Payne or whether this was something else. 
6 Now, when we're kids, one of the first things 
7 we're taught by our parents is that if you are in trouble, J 8 if you've got something that is frightening you, is making 
9 you uncomfortable, something that you're worried about 
l 
;15 j16 
I , 17 
. ; 18 j 19 
1 
,20 
having, something that you're not supposed to have, what 
do you do with it? You go to the teacher. You go to a 
police officer. You go to a safe adult. And you hand it 
over and say, "Look, I shouldn't have this." 
That's exactly what Troy was doing. He knew 
where Captain Barclay lived because of his work. He had 
been installing carpet down the street, saw Captain 
Barclay's vehicle, saw him at his house. 
So he knew that that was someplace that he 
could take this. Now, it was just a few minutes away from 
where it was that he came across this item. And the State 
, .. i 21 has provided no showing whatsoever as to where Troy got J 22 the item. They haven't done any investigation. 
; , 23 According to Captain Barclay's testimony, 
24 Captain Barclay made one phone call after the date of the I J 25 incident to get Troy to come down and cooperate with the 
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3 think there would be an investigation. He thought there 
4 was going to be kind of a safe haven, I guess, along the 
5 lines of what you do if you have -- I don't know -- a baby 
6 that you don't want to just abandon in the street. You 
7 can take the baby to a fire station or hospital or 
8 something like that, and then it will be taken care ofby 
9 the appropriate personnel. 
10 There is no, I guess, safe haven like that for 
11 methamphetamine, or at least there isn't one in the law. 
12 lfthere was, we wouldn't be here. But there are people 
13 who are entitled, by their position, to have care or 
14 custody and control of these controlled substances. 
15 MR. HENKES: Your Honor, the State is going to 
16 object. This argument is getting outside the scope of 
17 evidence, and we are talking about physicians and other 
18 people who are responsible for possessing. There's been 
19 no evidence presented to the court - or excuse me --
20 during the course of the trial that would allow for that 
21 argument. 
22 TIIB COURT: Mr. Crawford, I'd just ask you to confine 
23 yourself to arguing the facts and inferences that should 
24 be drawn from the facts. 
25 Ladies and gentlemen of the jury, I'll remind 
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' State vs: Payne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 1 you to foilow the court's jury instructions regarding the 1 that this was methamphetamine, the fact that Troy 2 law. 2 presented it to Captain Barclay. We have Troy's sworn 3 You may continue. 3 testimony that he had it for just a very few minutes 4 MR. CRAWFORD: Very well. 4 before he came over to Captain Barclay's house and gave it 5 Well, ladies and gentlemen ofthe jury, you 5 to him. 6 have an obligation to be here today because you were 6 Now, Mr. Henkes talked about the various jury r 7 summoned by the jury conunissioner, and you were chosen as 7 instructions, and he referred you to Instruction 11. I'm 8 jurors, and you all came back today, and we were able to 8 going to repeat that once more, just to make sure we got 9 proceed to trial because of that 9 that right. "In every crime or public offense, there must f IO There are other circumstances where people can 10 exist a union or joint operation of act and intent. 11 be compelled to go and do certain things. But there's no 11 Intent does not mean an intent to commit a crime but 12 circwnstance where a police officer can order somebody to 12 merely the intent to knowingly perform the prohibited 
r 
13 go in and get substance abuse treatment or medical 13 act." 14 treatment or even where a police officer can order 14 Now, in this case, the prohibited act is 15 somebody to come in and meet with them. 15 possession of methamphetamine. Did Troy have the intent . 
' 16 They don't have that power in this country. 16 to possess the methamphetamine? Did he have the intent to <. 17 They can get a subpoena that's issued by-- well, that's 17 commit that particular act? I would submit to you that he 
,, 
18 requested by an attorney, issued by a judge and require a 18 didn't. 19 person to come. They can get a search warrant. But they 19 The guy that threw it through his window threw I\. 20 can't just say, "Hey, I want you to come down to my office 20 it through his window without his permission and then took . 21 and meet with me." They don't have that power in this 21 off immediately. He didn't get a chance to throw it back. 1; 22 country. 22 If Troy had taken this stuff and put it into a '-23 And Troy decided he didn't want to talk to 23 toilet and flushed it or thrown it into the dumpster, 
; 
24 Captain Barclay because he didn't trust him at that point. 24 then, you know, he probably would not be before the court I l 25 So, what do we have here? We have the fact 25 today. But he did what he had been taught as a kid, and 239 240 [r 1 he went to a police officer who he thought he could trust. 1 know that Troy, in the words of the second part of l 2 And he brought that controlled substance or what he 2 instruction No. 11, did not have the intent to commit a 3 believed to be a controlled substance to the police 3 crime. He didn't have the intent to knowingly perform the " 4 officer, and the police officer then took it. 4 prohibited act. He wanted to get rid of this stuff just 
-
5 He called a couple other officers who arrived. 5 as quickly as he possibly could. And Captain Barclay's 6 And then one of those officers, Detective Hawley, took 6 home, he knew where that was. He knew he was a narcotics ,, 7 that controlled substance or suspected controlled 7 detective. And so he went there, and he turned it in, got 
C, 
8 substance back to the detectives office and put it there 8 it out of his own hands as quickly as he possibly could --9 where Captain Barclay could find it the next day. 9 in his testimony, just a few minutes after he obtained ,, IO This was in April of 2009. And in July of 10 that from the guy in the white SUV. 
""' 
11 2009, Captain Barclay finally decided, well, I don't 11 Now, it's also your obligation to judge the 12 have -- or I'm not getting anywhere with pressuring Troy 12 demeanor of the witnesses. And I'll admit to you Troy was ,, 13 to come in and do what I want him to do. So he sent it 13 nervous while he was sitting over at counsel table. He ,... 14 off to the state lab and had it analyzed and then 14 was nervous while he was up there testifying. And he 
:, 
15 subsequently filed the criminal charges -- or, rather, had 15 explained that to the extent that he can. I mean, he has 16 the prosecuting attorney's office file criminal charges on 16 ADD. He has trouble with his memory. He had trouble r 17 his behalf. 17 remembering how old he was. 18 Now, would the result have been any different 18 I mean, I'm 52. I've been able to remember I 19 had Troy called 911? Ask yourselves that, ladies and 19 that since I was at least 30. So, you know, age is one of ~ 20 gentlemen. That would be for you to decide. Would the 20 the things that's usually at the top of your mind, but he 21 result have been any different ifhe called 911? Would 21 was very nervous about that. And that's the same demeanor t 22 the result have been any different ifhe had waited until 22 that Captain Barclay observed when Troy turned in that 23 the next day and then turned it in during business hours 23 stuff that night back in April of2009. 24 at the police station? 24 Now, you may not necessarily agree with my t 25 I don't know whether it would or not. But I do 25 version of the facts. But part of the jury instructions 241 242 
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' S,tate vs. Payne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 1 also say that you have an obligation to find guilt beyond 1 argue the motion, if you were. But proceed. J 2 a reasonable doubt. And rm going to give you a little 2 MR.CRAWFORD: I wasn't, Your Honor. 3 illustration. 3 And what the Judge Greenwood has told you is 4 Now, you're going to have to find what the 4 absolutely true. The instructions that you are to follow J 5 state of the facts are, and you may not be certain about 5 are going to be in the packets that you received or that 6 absolutely everything. But up here, let's call this 6 you're going to receive. And the judge has already read 7 absolute certainty that he's guilty. And down here, let's 7 all of those instructions to you, including the definition J 8 say absolute certainty that he's not guilty. Now, 8 on reasonable doubt. That's in -- that's jury instruction 9 somewhere in the middle is going to be 50/50. It could go 9 No. 3, if you're looking for that. 
... 10 either way. We don't know; we're not a hundred percent 10 What I'm -- the point I'm trying to make with J 11 sure which. 11 this illustration is that reasonable doubt is not a little 12 Now, above the 50/50 mark, there is, let's say, 12 bit more than 50/50. It's not even quite a bit more than J 13 pretty sure, really sure; or above really sure but not 13 50/50. It's got to be to the point where you do not 14 quite a hundred percent certain of guilt is the place 14 entertain any kind ofreasonable doubt as to the 
. i 15 where-- 15 defendant's guilt. ; 16 MR. HENKES: Your Honor, the State is going to 16 It's a high standard. It's up in here. It's J 17 object. This instruction is set forth in court's 17 not down here and certainly not down at the bottom. The 18 instruction No. 3 as to what reasonable doubt is. I think 18 reason for that, ladies and gentlemen, we all know. We 19 that this is adequately addressed there. 19 don't want to put innocent people injail for any purpose. 20 1HE COURT: The jury has been instructed that -- and 20 We don't want to find people guilty of crimes --21 I'm sure they will follow the instruction -- that they are 21 MR. HENKES: Judge, the State is going to object 22 to follow my instructions as to the law, not the comments 22 again, talking about the sentencing or the penalty phase, 23 of counsel. 23 putting people in jail. That's not appropriate for 24 MR. CRAWFORD: That's correct. What I say -- 24 closing argument. 
25 1HE COURT: Mr. Crawford, no need for you to further 25 1HE COURT: Mr. Crawford, I would request that you 243 244 
1 not discuss penalty. That is a matter for the court and 1 is. The instruction is set forth for you to detennine 2 not for the jury. 2 what reasonable doubt is. 3 On the other hand, Mr. Henkes, I'm not quite 3 Now, for a second here, let's go ahead and 4 sure he was talking about penalty in this specific case as 4 let's play out the testimony that was submitted by 5 opposed to being somewhat philosophical. I will give a 5 Mr. Payne. And if we're to do such, first, in the 6 little bit ofleeway for closings to both sides. 6 defendant's closing arguments, he talks about having 7 MR. CRAWFORD: Thank you, Your Honor. 7 methamphetamine for a short period of time. 8 At any rate, your duty is clear: You have to 8 Detective Barclay indicated Mr. Payne was at 9 determine whether or not Troy Payne was guilty beyond a 9 his residence at IO o'clock. Mr. Payne's testimony is 10 reasonable doubt of possession of methamphetamine. 10 this: Driving down the road, some guy flashes his lights 11 I believe that the facts are such that there is 11 at him. Some guy who he's met approximately a hundred 12 some doubt as to which version is absolutely true. Did 12 times, says "hi" to, says "What's up?" knows the vehicle, 13 Troy intend -- well, I can't talk about his intent, but I 13 knows he's Hispanic, has no idea what his name is, has 14 believe and I would think you believe that Troy is not 14 been employed on a couple of jobs with him. This 15 guilty by the standards that you have to apply in this 15 individual in the white SUV. 16 court, which is beyond a reasonable doubt. I would ask 16 Mr. Payne says -- when did this meeting with 17 that you return a verdict ofnot guilty. 17 the individual in this white SUV occur? I don't know. 18 Thank you again for your attention and for 18 Sometime around 7 or 8 o'clock. 19 taking all the time to help us with this case. 19 A little bit of time? Potentially three hours, 20 1HE COURT: Mr. Henkes, rebuttal. 20 potentially two hours that this individual who pulled up 21 MR. HENKES: A couple of things, ladies and 21 next to his vehicle -- and remember, they're both facing 22 gentlemen. May I please direct your attention to 22 the same direction. Mr. Payne indicates he was in the 23 instruction No. 3. It gives the definition of what 23 driver's seat. The other individual was also in the 24 reasonable doubt is. I could go up here and draw out a 24 driver's seat. His testimony is this guy throws it over 25 pie chart or a graph as to what I believe reasonable doubt 25 the passenger seat of the SUV, out the window, 
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'State vs., Payne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 l subsequently into his vehicle. 1 in there, he says, "Methamphetamine." 2 The guy only says something very briefly to 2 The defense gave a couple ofhypotheticals 3 him, takes off. Mr. Payne doesn't know why this guy gave 3 about dropping a child off at a hospital or fire station. 4 it to him, but the guy gave it to him. Some unknown man 4 Ladies and gentlemen, ifI were to go out and murder 
!,-5 voluntarily gave up methamphetanrine, and he gave up 5 somebody and then subsequently go and tell the law 
6 methamphetamine for no reason, and he gave methamphetamine 6 enforcement officer that I was -- 1, 
7 up for no reason to Mr. Payne. 7 MR CRAWFORD: Your Honor, I'm going to object. 
;-8 And then Mr. Payne indicates that he was in the 8 Argumentative. 
9 neighborhood. He had been previously doing some type of 9 THE COURT: That's why they call it closing argument. 10 work at a house, knew where the detective was, thought he 10 MR HENKES: If that was the situation, I go out, I 
~ 11 would go to his residence. I believe he said he was 11 hurt somebody really badly, kill somebody, am I immune 12 approximately five blocks or something to that extent. 12 from that by going and telling the officer? Would I 
13 Five blocks to go - two, three hours to go five blocks? 13 expect no repercussions? ,. 14 When he gets there, the testimony was - 14 And this is all beside the point, ladies and 15 "Mr. Payne, did you provide Detective Barclay with any of 15 gentlemen, because the only thing that you are to 16 this information regarding this unknown individual in this 16 determine, looking at this law, is whether or not Troy 
-17 vehicle, you know, any information to identify this?" 17 Payne possessed methamphetamine. That's what you're 18 There was comments as to why a further investigation 18 required to do in these instructions. Did he possess a 19 didn't go on after this. There was no information 19 substance that he knew or believed to be methamphetamine? 
-20 provided, if that is the theory that we're going to follow 20 There's nothing in the instructions that 21 as to this other person. 21 requires specific intent. It's general intent, as touched 22 Mr. Payne indicated that he asked Detective 22 on by the State, as subsequently commented on by the ~ 23 Barclay, "Are you going to arrest·· or would you arrest 23 defense: "For every crime or public offense, there must 24 somebody that gave you drugs?" And then he hands him this 24 exist a union or joint operation of act-· of an act and ; 25 black container. This black container, when asked what's 25 the intent." And then it goes on further to talk about 4. 
247 248 ,, 
1 what intent means in this case. 1 So, ladies and gentlemen, I would submit to 
'.,. 2 Intent in this case doesn't mean the intent to 2 you, in looking at the instructions, looking at the 3 commit a crime. It says that clearly. It's not the 3 obligation imposed upon you as jurors in following those 
' 4 intent to commit the crime. It's the intent to knowingly 4 instructions, looking at all the evidence, the testimony, 
-
5 perform a prohibited act. 5 the physical evidence, the State would submit Mr. Payne is 6 Did he know he was possessing methamphetamine? 6 guilty of possessing methamphetamine beyond a reasonable ! 7 He testified that he did. He did knowingly possess 7 doubt. 
~ 8 methamphetamine. Wasn't a mistake. There's no evidence 8 Thank you very much for your attention. 9 of that. He knew what it was, and he possessed it. 9 THE COURT: Thank you, Mr. Henkes. 
10 Now, again, you might not like or agree with 10 Now is the point -- oh. Thank you, Madam \. 11 what the law says, ladies and gentlemen. But, as the 11 Bailiff. Now comes the point where we determine who is 12 court had told you, you're required to follow the 12 the alternate juror. Before we call -- we put all your ' ; 13 instructions of the court. And the instructions of the 13 names into a box, and the clerk is going to pull a name at 
-14 court set forth those four elements, and you're given 14 random. I want to thank whoever ends up being the 15 instructions about that. 15 alternate juror and also let you know your service is not r 
' 16 And, ladies and gentlemen, you have some 16 yet over. Whoever becomes the alternate juror is still on l 17 testimony provided talking about all the other stuff, the 17 call. In the event something happens during deliberations 
' 18 smoke and mirrors, why this didn't happen, why that didn't 18 that •• such that a juror cannot continue to serve, the 
.• 19 happen. Focus on the only things you need to consider. 19 alternate will be contacted and requested to return to the '-20 Focus on the elements. Focus on the evidence relating to 20 courthouse, and we will commence deliberations anew with ,, 21 those elements. 21 the alternate juror serving. 
22 Detective Barclay, you heard his testimony. 22 So whoever is called as the alternate, you are ,1.. 23 Mr. Payne was supposed to contact him after this. They 23 still under the prohibition not to discuss the matter with ! 24 were going to try to get him some help. And that's why 24 anyone or allow a..-iyone to discuss it with you until the ' 25 the State filed the charges. 25 case is over. And I would ask that you leave your contact -
249 250 
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.i tate vs. ~ayne Case No. CR-009-6066 Jury Trial Day 2 - 1/20/11 1 infonnation with the bailiff so that you can be contacted 1 iru,i:ructions here that are to accompany the jury. 2 if we need you to serve, and also so that we can call and 2 Ladies and gentlemen, if you will go with the 3 let you know when the trial is over and what the outcome 3 bailiff. Now you take your notebooks with you. 4 was, at least if you're interested in the outcome. 4 (Jury absent.) 5 So, when the rest of the jury retires, we'll 5 THE COURT: Counsel, any matters we need to discuss 6 just ask the alternate to remain and give their 6 before we're in recess? 7 infonnation to the bailiff or check with the 7 MR. HENKES: I don't believe so. 8 commissioner's office. 8 MR. CRAWFORD: No. I 9 What should they do? 9 THE COURT: I will remind counsel, I would like to 
..IJ 10 THE BAILIFF: Check in with me. 10 have you within ten minutes of the courthouse so, when the 11 THE COURT: Check in with the bailiff. See, I don't 11 jury comes back, we can take the verdict. With that, 
· 12 nm everything around here. 12 we'll be in recess pending hearing from the jury. Madam Clerk? 13 (Jury deliberated.) THE CLERK: Shawna Ridley. 14 (Jury present.) 1
13 
- 14 
15 THE COURT: Juror No. I. Thank you, Ms. Ridley. 15 THE COURT: I understand the jury has reached a J. 16 The rest, if you will accompany the bailiff to 16 verdict. Would the presiding juror please deliver the . 17 the jury room. 17 verdict to my bailiff for delivery to the bench. 18 Madam Bailiff, I have·· 18 (Handed to the court.) J. 19 THE CLERK: Judge, do we need to swear the bailiff 19 THE COURT: The clerk will publish the verdict. 
· , 20 first? 20 THE CLERK: In the District Court of the Fourth • 21 THE COURT: Yes. We probably better swear our 21 Judicial District --j .. 22 bailiff first. 22 THE COURT: Excuse me, Madam Clerk. 
. 
23 Please step forward. 23 Would the defendant please stand. 24 (Clerk administers oath to bailiff.) 24 THE CLERK: •• of the State ofldaho, in and for the J 25 THE COURT: Madam Bailiff, we have the original jury 25 County of Elmore. The State ofldaho, plaintiff, versus 251 252 Troy Dwayne Payne, defendant, Case No. CR-2009-6066, I 2 verdict: 
""'; 3 
J : 
6 
J ~ 
We, the jury, duly empanelled and sworn to try 
the above-entitled action, for our verdict, unanimously 
answer the questions submitted to us as follows: Is the 
defendant, Troy Payne, not guilty or guilty of possession 
ofa controlled substance, methamphetamine? Guilty. 
Dated this 20th day of January, 2011, Joyce 
9 Wright, foreperson. 
·1" 10 THE COURT: Is this the true verdict of the jury, so 
r. 11 say you all? 
'. 12 (Affirmative responses.) 
J. 13 THE COURT: You may be seated. . 14 Does either side wish the jury to be polled? 
' ! 15 MR. HENKES: No, Your Honor. 
·J. ·· 16 
( : 17 
'il8 
. ! j 19 
, 20 
1 121 
]22 
;23 
.24 J2s 
MR. CRAWFORD: Your Honor, there was a case that I 
heard of about three, four years ago where the defendant 
was found guilty in the State of New York, and the jurors 
had all mentioned that they -· that they believed that he 
was guilty when the court asked them as a whole; but when 
they were polled individually, one of the jurors said, 
"Wait a minute. That wasn't my verdict at all." 
So I would ask that the jury be polled. 
THE COURT: Well, I guess the answer to all that is, 
yes, you would like the jury polled. 
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MR.CRAWFORD: Yes. 
2 THE COURT: You may have that whether you have a 
3 reason or not, Mr. Crawford. 
4 MR.CRAWFORD: Very well. Your Honor, I just --
5 THE COURT: Madam Clerk, will you poll the jury. 
6 Ladies and gentlemen, the clerk is going to ask 
7 you each individually whether or not this is your true 
8 verdict. And please just signify by saying "yes" or "no," 
9 and answer out loud when your name is called. 
IO THE CLERK: Lawrence Walker. 
11 JUROR WALKER: Yes. 
12 THE CLERK: Leslie Grishkowsky. 
13 JUROR GRlSHKOWSKY: Yes . 
14 THE CLERK: Kelly Buchanan. 
15 JURORBUCHANAN: Yes. 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
THE CLERK: Eric Abrego. 
JUROR ABREGO: Yes. 
THE CLERK: Marney Hanna 
JUROR HANNA: Yes. 
'irlE CLERK: Mary Hamilton. 
JURORHAMILTON: Yes. 
THE CLERK: Terry King. 
JUROR KING: Yes. 
THE CLERK: Joyce Wright. 
JUROR WRIGHT: Yes. 
254 
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2 JUROR JUNGER: Yes. 
3 TI-IE CLERK: Wendy Wagner. 
4 JUROR WAGNER: Yep. 
5 TI-IE CLERK: Larry Fisher. 
6 JUROR FISHER: Yes. 
7 TI-IE CLERK: Gloria Valdez. 
8 JUROR VALDEZ: Yes. 
9 TI-IE COURT: Thank you. 
10 You have now completed your duties as jurors in 
11 this case and are discharged with the sincere thanks of 
12 this court. The question may arise as to whether you may 
13 discuss this case with the attorneys or with anyone else. 
14 For your guidance, I instruct you that whether 
15 you talk to the attorneys or to anyone else is entirely 
16 your decision. It is proper for you to discuss the case 
17 if you wish to, but you are not required to do so. And 
18 you may choose to discuss the -- you may choose to 
19 discuss -- not discuss the case with anyone at all. 
20 If you choose to, you may tell them as much or 
21 as little as you like, but you should be careful to 
22 respect the privacy and feelings of your fellow jurors. 
23 Remember, they understood their deliberations to be 
24 confidential. Therefore, you should limit your comments 
25 to your own perceptions and feelings. 
255 
section would be appropriate. 
2 TI-IE COURT: Well, I understood that he had ADD, but 
3 do you think he's -- reason to doubt his competency? 
4 MR. CRAWFORD: I think that the ADD may be 
5 accompanied by something else. I think there may be more 
6 to it than that, just given his testimony. 
7 THE COURT: I will request that the defense order an 
8 evaluation under 19-2524 as well for mental health issues: 
9 Anything else? 
10 MR. HENKES: No, Your Honor. 
11 MR. CRAWFORD: I don't believe so. 
12 TI-IE COURT: Because the defendant is -- well, absent 
13 some good showing by the State, I intend to let the 
14 defendant remaln on bond pending sentencing --
15 MR. HENKES: The State has --
I 6 THE COURT: -- unless there's a reason not to. 
17 MR. HENKES: The State has no objection to that. 
18 THE DEFENDANT: Thank you, sir. 
19 THE COURT: State having no objection. 
20 Mr. Payne, do not be tempted to leave. 
21 TI-IE DEFENDANT: I will not, sir. 
22 THE COURT: My memory, although it may be faulty, 
23 from when we set the bond originally, you're a longtime 
resident ofthjs community and have ties to t!:1is I~ community. 257 
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2 
If anyone persists in discussing the case over 
your objection or becomes critical of your service, either 
3 before or after any discussion has begun, please report it 
4 tome. 
5 With that, thank you, ladies and gentlemen. 
6 You are excused, and you may go home and see to your 
7 families. 
8 Madam Bailiff, do they need to check in with 
9 the jury commissioner on the way out? 
10 THE BAILIFF: Yes, they do. 
11 THE COURT: Please check with the jury commissioner 
12 on the way out. I'd like to talk about the case, but I 
13 can't; I'm prohibited by the rules from doing so. So the 
14 jury may leave, be excused. 
15 (Jury absent.) 
16 THE COURT: Sentencing date, Madam Clerk? 
17 THE CLERK: March 21st, 1:30. 
18 THE COURT: I will order a mandatory-- or I should 
19 say, as is required by statute, a substance abuse 
20 evaluation under Idaho Code 19-2524. 
21 Are there any other evaluations that any of the 
22 parties feel would be necessary pending sentencing? 
23 MR. CRAWFORD: Your Honor, I think that, given 
24 Mr. Payne's testimony about his mental health condition, 
25 that perhaps a mental health evaluation under that same 
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1 Because you are not currently in custody, the IL 
2 burden is going to be on you to make sure you make contact 
3 with the presentence investigator. 
4 THE DEFENDANT: Thank you, sir. 
5 THE COURT: The extent of your cooperation with the 
6 presentence process is up to you, and you may discuss that 
7 with your attorney. But, at a minimum, all that I require 
8 is that you do make contact with the presentence 
9 investigator. It is through the presentence investigation 
10 that the mental health and substance abuse evaluations --
11 they're screenings -- will be accomplished. 
12 And I don't like to see delays in that. So, 
13 agaln, I'm going to say that the burden is on you to 
14 bird-dog that to make sure it gets done. Because 
15 sometimes when we have delays, it's usually because one of 
16 these evaluations doesn't get accomplished in time. 
17 Anything further, Counsel? 
18 MR. HENKES: Your Honor, I don't know -- I don't 
19 believe the court imposed any previous conditions of 
20 release, whether or not --
21 
22 
THE COURT: Well, previous conditions of release--
MR. HENKES: I believe it was a summons, so I don't 
23 think there ever was. 
THE COu'RT: Defendant was summonsed into court. 
MR. HENKES: Yes, sir. 
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··State vs. Payne Case No. CR-009-6066 Jury Trial Day 2 • 1/20/11 1 TIIB COURT: I will, Mr. Payne, place as conditions :MR. HENKES: No, Your Honor. J 2 for your remaining free of custody pending sentencing 2 MR. CRAWFORD: Nothing else, Your Honor. Thank you. 
·· 3 that, one, you refrain from all use of any drugs or 3 TIIB COURT: We will then be in recess. 
4 narcotics except as may be prescribed by a licensed 4 (Trial concluded.) 
physician and then to be used only in accordance with the 5 
prescription and directions. 6 
J 5 6 
And, second, that you refrain from the use of 7 
any alcoholic beverages. I will also require that you 8 
undergo random testing for prohibited substances·· drugs 9 
7 
J 8 
9 
or alcohol -- through the office of the Department of 10 
Misdemeanor Probation here in Elmore County. And I will 11 
direct that you make contact •• 12 
Is their office open tomorrow? 13 
J 10 
11 
-, 12 
13 
14 TIIB CLERK: Yes. 14 
15 TIIB COURT: That tomorrow morning, you make contact 15 
16 with the misdemeanor probation office to arrange to get 16 
_ 17 yourself on the list for the random testing. 17 I 18 
\ Anything else, Mr. Henkes? 18 
19 MR. HENKES: No, sir. 19 
20 TIIB COURT: Those are conditions of your continued 20 
21 freedom pending sentencing, Mr. Payne. 21 
22 TIIB DEFENDANT: Yes. 22 
23 TIIB COURT: Any questions? 23 
24 Counsel, are we concluded? Is there anything 24 
25 further we need to discuss? 25 
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REPORTER'S CERTIFICATE 
STATE OF IDAHO 
88. 
County of Ada 
I, LESLIE ANDERSON, Certified Shorthand Reporter 
in and for the State of Idaho, do hereby certify: 
That I am the reporter who took the proceedings 
had in the above-entitled action in machine shorthand 
and thereafter the same was reduced into typewriting 
under my direct supervision; and 
That the foregoing reporter's transcript 
contains a full, true, and accurate record of the 
proceedings requested in the above and foregoing 
cause, which was heard at Mountain Home, Idaho. 
IN WITNESS WHEREOF, I have hereunto set my hand 
this 3rd day of September 2011. 
LESLIE 
CSR in 
Idaho. 
and for the State of 
.. 
KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
190 South 4th East 
Mountain Home, Idaho 83647 
Telephone: (208) 587-2144 ext. 503 
Facsimile: (208) 587-2147 
I.S.B. No. 6090 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2013- 01ii 
STATE'S ANSWER TO 
PETITION FOR 
POST-CONVICTION RELIEF 
COMES NOW, the State of Idaho, Respondent in the above-captioned matter, appearing 
through Jessica Kuehn, Deputy Prosecuting Attorney, State of Idaho, and hereby files this 
Answer and shows the Court as follows: 
I. 
Respondent denies each and every allegation of fact alleged by the Petitioner except those 
facts specifically admitted and set out herein. 
IL 
Respondent denies the following: Section II, A-C. State admits the Sixth Amendment 
guarantees a criminal defendant effective assistance of counsel, and concedes Idaho has adopted 
MOTION TO DISMISS AND ORDER-page 1 
ORIGINAL 
the Strickland two-prong test to evaluate whether a criminal defendant was denied the right to 
effective assistance of counsel. State denies all other allegations in Section II, A-C of 
Petitioner's Petition for Post-Conviction Relief. Section III, Petitioner's Prayer for Relief. 
State denies Petitioner's interpretations of legal authority. 
III. 
Respondent admits the following: Section I, A-K. 
IV. 
Respondent further asserts the following affirmative defenses: 
FIRST DEFENSE 
The Petition, and each and every allegation contained therein, fails to state a claim upon 
which relief can be granted under Idaho Code Section 19-4901. 
SECOND DEFENSE 
The Petitioner has failed to include any admissible evidence supporting his allegations, 
and therefore the Petition is subject to dismissal under LC. §19-4903. 
WHEREFORE, the State ofldaho respectfully requests the following relief: 
1. That the Petition for Post-Conviction Relief be dismissed as Petitioner failed to 
provide supportive documentation under I.C. §19-4903, and Petitioner failed to provide an 
argument for relief under any of the grounds as set forth in LC. Section 49-1401. 
2. In the alternative, that the Petition for Post-Conviction Relief be dismissed for 
MOTION TO DISMISS AND ORDER - page 2 
failure to state a claim upon which post-conviction relief can be granted, or that the Petition be 
denied after a hearing on the merits. 
DATED this j 31ctay of September 2013. 
KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
BY: 
STATE'S ANSWER TO PETITION 
FOR POST CONVICTION RELIEF - Page 3 
CERTIFICATE OF SERVICE 
I hereby certify that on today's date, I served a copy of the attached document to the following parties by the following means: 
Eric D. Fredericksen 
Brady Law, Chartered 
Mountain Home, Idaho 83647 
Suite 200 
Boise, ID 83 702 
___ Hand Delivery 
First Class Mail 
~Facsimile 
KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
uehn, Deputy Prosecuting Attorney 
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KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
190 South 4th East 
Mountain Home, Idaho 8364 7 
TELEPHONE: (208) 587-2144 
FAX: (208) 587-2147 
ISB # 6090 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. ().)~QD\~y 0]1\:B 
RESPONDENT'S MOTION TO STRIKE 
AFFIDAVIT OF ERIKA JUN GER 
COMES NOW, The State of Idaho, by and through Jessica L. Kuehn, Deputy Prosecuting 
Attorney in and for the County of Elmore, State ofidaho, and hereby moves this Court to strike the 
Affidavit of Erika Junger. 
A juror's competency as a witness in an inquiry into the validity of a verdict is strictly 
circumscribed by Idaho Rule of Evidence 606 (b ). A juror may properly testify only to any 
extraneous prejudicial information that was brought to the jury's attention, outside influence on any 
juror, or whether the jury determined an issue by chance. Jurors may not testify to "any matter or 
statement occurring during the course of the jury's deliberations or to the effect of anything upon the 
juror's ... mind or emotions." I.R.E. 606(b ). An affidavit may not be submitted by a juror concerning 
any matter about which the juror would be precluded from testifying. Id Idaho courts have 
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ORIGINAL 
routinely applied I.R.E. 606(b) to preclude the admission of direct testimony or affidavits of jurors 
unless the testimony relates to one of the three specific types of juror misconduct provided for the in 
the rule, even where such testimony appears to implicate the fairness of the trial. See State v. Setzer, 
136 Idaho 477, 36 P.3d 829 (Ct. App. 2001) (finding inadmissible testimony through affidavits from 
jurors regarding a prayer said before deliberations and statements during deliberation to the effect 
that one juror knew the family of the defendant and assumed the defendant would not receive a harsh 
sentence if convicted); See also State v. DeGrat, 128 Idaho 352,355, 913 P.2d 568 (1996) (holding 
juror testimony inadmissible even where several jurors indicated the jury had improperly considered 
defendant's failure to testify at trial during deliberations). 
Here, the Petitioner attempts to submit the affidavit of Juror Erika Junger in support of his 
Petition for Post-Conviction Relief. This affidavit does not allege any extraneous prejudicial 
information that came to the juror's attention, any outside influence on the jury, or any resort to 
chance by the jury. Juror Junger's affidavit testifies to the effect of the jury instructions on her 
deliberations in this case, and purportedly the deliberations of one other juror. This testimony is 
improper and inadmissible pursuant to I.R.E. 606(b ). 
The State respectfully requests this Court strike the affidavit of Juror Erika Junger. 
DATED This f~ay of September 2013. 
KRISTINA SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
BY: ~L?' ~ 
Jessica Leiuf 
Elmore County Deputy Prosecutor 
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CERTIFICATE OF SERVICE 
I Hereby Certify That on this ('1> f't.Jay of September 2013, I served a copy of the within and 
foregoing MOTION TO STRIKE AFFIDAVIT OF ERIKA JUN GER to the following parties: 
Eric D. Frederickson 
Brady Law, Chartered 
2537 W. State Street, Ste. 200 
Boise, ID 83 702 
Fax: (208) 322-4486 
U.S. MAIL 
---x: Facsimile 
---
Hand Delivery 
Je~hn/-~. 
Elmore County Deputy Prosecutor 
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BRADYLAW,CHARTERED 
Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
Attorneys for Petitioner, Troy Dwayne Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
V. 
ST ATE OF IDAHO, 
Respondent. 
Case No. CV-2013-788 
PETITIONER'S OBJECTION TO 
RESPONDENT'S MOTION TO STRIKE 
AFFIDAVIT OF ERIKA JUNGER AND 
STATEMENT IN SUPPORT THEREOF 
Judge Lynn Norton 
The Defendant, Troy Dwayne Payne, by and through his attorney of record, Brady Law, 
Chartered, hereby objects to the Respondent's Motion to Strike Affidavit of Erika Junger. 
I. 
INTRODUCTION 
Troy Payne was convicted of possession ofmethamphetamine after a third party provided 
him with a black container that he suspected contained methamphetamine and he attempted to 
tum it over to law enforcement. Following the trial, one of the jurors, Juror 30, wrote a letter to 
the district court indicating that she felt constrained to convict Mr. Payne based upon the 
PETITIONER'S OBJECTION TO RESPONDENT'S MOTION TO STRIKE AFFIDAVIT OF ERIKA JUN GER AND STATEMENT IN SUPPORT THEREOF - Page 1 1292.0001 
, 
instructions given by the district court. Mr. Payne has now filed a Petition for Post Conviction 
Relief ("Petition") asserting that: ( 1) his trial counsel was ineffective for failing to raise as an 
affirmative defense and request a jury instruction on the defense of "innocent possession" or 
"temporary possession"; (2) his appellate counsel was ineffective by failing to argue that the jury 
should have been instructed on the affirmative defense of "innocent possession" or temporary 
possession"; and/or (3) this his trial counsel was ineffective by failing to raise as an affirmative 
defense and request a jury instruction on the defense of "misfortune or accident" pursuant to 
Idaho Code § 18-201(3). In support of his Petition, Mr. Payne attached the Affidavit of Erika 
Junger. The Respondent filed a Motion to Strike Affidavit of Erika Junger, which is the subject 
of this filing. 
II. 
ANALYSIS 
The Respondent seeks to strike the Affidavit of Erika Junger in its entirety. However, as 
1s set forth below, while Mr. Payne concedes that certain statements in the affidavit are 
inadmissible pursuant to Idaho Rule of Evidence ("IRE") 606(b ), the complete document need 
not be stricken by this Court. Idaho Rule of Evidence 606(b) provides: 
Id 
Upon an inquiry into the validity of a verdict or indictment, a juror may 
not testify as to any matter or statement occurring during the course of the jury's deliberations or to the effect of anything upon the juror's or any 
other juror's mind or emotions as influencing the juror to assent to or 
dissent from the verdict or indictment or concerning the juror's mental 
processes in connection therewith, nor may a juror's affidavit or evidence 
of any statement by the juror concerning a matter about which the juror 
would be precluded from testifying be received for these purposes, but a juror may testify on the questions whether extraneous prejudicial 
information was improperly brought to the jury's attention or whether any 
outside influence was improperly brought to bear upon any juror and may 
be questioned about or may execute an affidavit on the issue of whether or 
not the jury determined any issue by resort to chance. 
Based on the language of IRE 606(b), Mr. Payne concedes that Ms. Junger's enumerated 
statements 3, 7, and 8 are inadmissible because they address matters and statements made during 
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course of juror deliberations. However, the remammg enumerated statements are not 
foreclosed by IRE 606(b) as the statements do not address "any matter or statement occurring 
during the course of the jury's deliberations or to the effect of anything upon the juror's or any 
other juror's mind or emotions as influencing the juror to assent to or dissent from the verdict or 
indictment or concerning the juror's mental processes in connection therewith." IRE 606(b). 
The plain language of IRE 606(b) concerns matters or statements made during the course of 
deliberation or anything that might have affected the juror's mind or emotions at the time of 
deliberation." 
Enumerated statements 1 and 2 are merely recitations of fact. (Affidavit of Erika Junger, 
p.2.)1 Enumerated statement 3 addresses Ms. Junger's emotions after rendering the verdict and 
substantiates that she was the individual submitting the letter to the district court, which was 
discussed by the parties following leading up to sentencing. Id Enumerated statement 5 is 
another statement of fact, unrelated to juror deliberations. Id. Finally, enumerated statement 6 
expresses Ms. Junger's personal belief after juror deliberations, as to her concerns with what she 
believed to be the state of the law. 
According, as is set forth herein, Mr. Payne requests that this Court deny Respondent's 
Motion to Strike Affidavit of Erika Junger as to all included content except as to enumerated 
statements 3, 7, and 8. 
III. 
CONCLUSION 
Based on the foregoing, Mr. Payne respectfully requests that this Court enter and order 
denying Respondent's Motion to Strike Affidavit of Erika Junger as to all included content 
except as to enumerated statements 3, 7, and 8. 
1 The Affidavit of Erika Junger is attached to this objection for this Court's convenience. 
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"" 
DATED this JL day of September, 2013. 
BRADY LAW, CHARTERED 
By: Erfcri.pi;dlricksen 
Attorney for Troy Payne 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Jf day of September, 2013, I caused a true and 
correct copy of the foregoing document to be served upon the following person(s) in the 
following manner: 
Elmore County Prosecutor's Office 
190 South 4th East 
Mountain Home, Idaho 83647 
[x] 
[ ] 
[ ] 
[ ] 
[ ] 
[ ] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
Eric D. Frederici?sen 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 0Fg{p1~~i< 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Case No. CV-2013-788 
Petitioner, 
vs. ORDER FOR W AIYER OF 
ATTORNEY /CLIENT PRIVILEGE 
ST ATE OF IDAHO, 
Respondent. 
This Court has reviewed the Petition for Post Conviction Relief and affidavits filed in this 
matter. The Petitioner alleges ineffective assistance of counsel of Michael Crawford, his trial 
defense counsel in CR 2009-6066. He also claims ineffective assistance of his appellate counsel 
in Supreme Court Docket No. 38918. Specifically, the Petitioner is alleging trial defense counsel 
was ineffective by not raising the affirmative defense and requesting jury instructions on 
innocent or temporary possession and/or misfortune or accident. The Petitioner is alleging 
appellate counsel was ineffective by not raising the affirmative defense and requesting jury 
instructions on innocent or temporary possession during the appeal. 
Idaho Rule of Professional Conduct 1.6 governs counsel's responsibility in protecting the 
confidentiality of information between an attorney and client. However, Idaho Rule of Evidence 
502 governs the lawyer-client privilege before courts. Idaho Rule of Evidence 502(d)(3) 
provides "There is no privilege under this rule: ... As to a communication relevant to an issue of 
breach of duty by the lawyer to the lawyer's client or by the client to the client's lawyer; .... " 
Idaho Rule of Professional Conduct l .6(b) provides 
A lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary: ( 5) to establish a claim or 
defense on behalf of the lawyer in a controversy between the lawyer and the 
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client, ... or to respond to allegations in any proceeding concerning the lawyer's 
representation of a client; or (6) to comply with other law or a court order. 
Pursuant to Idaho Rule of Evidence 502(d)(3) and Idaho Rule of Professional Conduct 
l .6(b )( 5) and ( 6), any communication between the Petitioner and his counsel which are relevant 
to the Petitioner's allegations of ineffective assistance of counsel are not privileged. 
IT IS HEREBY ORDERED that the attorney/client privilege is waived, as to all 
information held by trial defense counsel, Michael Crawford, and the Petitioner's appellate 
counsel concerning Petitioner's claims of ineffective assistance of counsel only. 
Dated this 1 ih day of September, 2013. 
D~ 
Lynn Norton 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIF'y that on thi~ fLjay of September, 2013, I served a copy of this 
order upon the following parties: 
ELMORE COUNTY PROSECUTING ATTORNEY 
VIA-INTERDEPARTMENTAL MAIL 
Eric D. Fredericksen 
Brady Law, Chtd. 
2537 W. State St., Ste. 200 
Boise ID 83702 
BARBARA STEELE 
Clerk of the District Court 
By: Ckl3i W1.J>s:t: 
Deputy Clerk 
ORDER DENYING APPOINTMENT OF COUNSEL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Case No. CV-2013-788 
Petitioner, 
vs. SCHEDULING ORDER 
STATE OF IDAHO, 
Res ondent. 
This matter is before the Court following Petitioner Payne's filing of a Petition for Post-
Conviction Relief on August 22, 2013, pursuant to LC. § 19-4901, et seq. (Uniform Post-Conviction 
Procedure Act (UPCPA)). The Petitioner was assisted by privately retained counsel in filing the 
Petition. 
Exhibits: The court has taken judicial notice of certain matters requested by the 
Petitioner in a separate Order of Judicial Notice. 
Pursuant to Esquivel v. State, 149 Idaho 255,259 n.3, 233 P.3d 186, 190 n.3 (Ct. App. 
2009), "no part of the record from the criminal case becomes part of the record in the post-
conviction proceeding unless it is entered as an exhibit." Id The content of the entire footnote 
in Esquivel is provided below. 
The post-conviction record on appeal does not automatically include the record of 
the underlying criminal case. A post-conviction proceeding is not an extension of 
the criminal case from which it arises. Rather, it is a separate civil action in which 
the applicant bears the burden of proof imposed upon a civil plaintiff. Paradis v. 
State, 110 Idaho 534,536, 716 P.2d 1306, 1308 (1986). No part of the record 
from the criminal case becomes part of the record in the post-conviction 
proceeding unless it is entered as an exhibit. Exhibits, as well as transcripts of the 
pre-trial proceedings, the trial, and sentencing hearing in the criminal case, even if 
previously prepared as a result of a direct appeal or otherwise, are not before the 
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trial court in the post-conviction proceeding and do not become part of the record 
on appeal unless presented to the trial court as exhibits, Roman v. State. 125 Idaho 
644, 648, 873 P .2d 898, 902 (Ct.App.1994), or unless the trial court takes judicial 
notice of such records from the criminal case. Idaho Rule of Evidence 201. 
Although the district court may have reviewed portions of the record from the 
underlying criminal action on its own initiative, if the petitioner does not include 
such material in the record on appeal from the denial of post-conviction relief, the 
appellate court will not consider it. LaBelle v. State, 130 Idaho 115,119,937 P.2d 
427,431 (Ct.App.1997). If either party intends to include any part of the 
underlying criminal record considered in the post-conviction proceedings, as part 
of the record on appeal, it must do so by designation in accordance with Idaho 
Appellate Rule 28 or by moving to augment the record pursuant to I.A.R. 30. 
Answer: The State of Idaho, through the Elmore County Prosecuting Attorney's Office, 
has thirty (30) days, or until October 21, 2013 to file an answer or any other motion permitted 
under I.C. § 19-4906. 
Motions for summary dismissal: Either party may, at any time, move for summary 
dismissal. However, motions, affidavits and supporting briefs for summary disposition of the 
application must be filed no later than thirty (30) days after any answer is filed. 
If the adverse party desires to serve opposing affidavit(s) and a response brief, it must do 
so within fourteen (14) days of being served any motion for summary disposition. 
The moving party may thereafter serve a reply brief within seven (7) days of being served 
the response brief. 
If no motions, affidavits, or supporting briefs for summary disposition are filed by 
November 20, 2013, the Court will consider this matter submitted to the Court for decision 
pursuant to Idaho Code § 19-4901, et seq. 
ANY OBJECTION TO THIS SCHEDULING ORDER MUST BE FILED AND 
SERVED WITHIN FOURTEEN (14) DAYS AFTER THE DATE OF SERVICE OF THIS 
ORDER. IF THERE IS A TIMELY OBJECTION, THEN THE OBJECTING PARTY MUST 
NOTICE A SCHEDULING CONFERENCE FOR HEARING IN ADA COUNTY. FAILURE 
TO TIMELY OBJECT WILL WAIVE ANY OBJECTION TO THIS SCHEDULING ORDER. 
SO ORDERED AND DATED this 2:£)_-J;:;ofSeptember, 2013. 
Lynn~ 
District Judge 
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CERTIFICATE OF SERVICE 
I'\ Qrd' I HEREBY CERTIFY that on this .Q{Q_ day of September, 2013, I served a copy of this 
order upon the following parties: 
ELMORE COUNTY PROSECUTING ATTORNEY 
VIA-INTERDEPARTMENTAL MAIL 
Eric D. Fredericksen 
Brady Law, Chtd. 
2537 W. State St., Ste. 200 
Boise ID 83702 
BARBARA STEELE 
Clerk of the District Court 
By:~~ 
Deputy Clerk 
ORDER DENYING APPOINTMENT OF COUNSEL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Case No. CV-2013-788 
Petitioner, 
vs. ORDER OF JUDICIAL NOTICE 
ST ATE OF IDAHO, 
Respondent. 
Pursuant to I.R.E. 201, this Court takes judicial notice of the following documents or 
transcripts filed in State of Idaho vs. Troy Payne, CR-2009-6066, and direct appeal in State of 
Idaho vs. Troy Dwayne Payne, Supreme Court Docket No. 38918: 
Information filed February 12, 2010; 
Judgment, Suspended Sentence, Order of Probation and Commitment, filed May 4, 2011; 
Notice of Appeal filed June 15, 2011; 
Jury Trial Transcript, January 19-20, 2011; 
Sentencing Hearing Transcript, March 21, 2011; 
Sentencing Hearing Transcript, April 18, 2011; 
2012 Unpublished Opinion No. 573 (Ct. App. 2012); 
Remittitur issued August 30, 2012. 
This Court does not take judicial notice of the letter from Erika Junger listed in the 
Motion for Judicial Notice filed by the Petitioner on August 22, 2013. The contents of the letter 
are not adjudicative facts pursuant to I.R.E. 201. 
A party is entitled to an opportunity to be heard as to the propriety of taking judicial 
notice and the tenor of the matter noticed. A request to be heard may be made after judicial 
notice has been taken pursuant to I.R.E. 20I(e). If either party disagrees with this order, the 
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party may notice the matter for hearing by contacting the Clerk of the District Court for Elmore 
County to obtain a hearing date. 
Dated this September 17, 2013. 
L~ 
District Judge 
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CERTIFICATE OF SERVICE 
I"\ ".)rd. I HEREBY CERTIFY that on this _o,_o_ day of September, 2013, I served a copy of this 
order upon the following parties: 
ELMORE COUNTY PROSECUTING ATTORNEY 
VIA-INTERDEPARTMENTAL MAIL 
Eric D. Fredericksen 
Brady Law, Chtd. 
2537 W. State St., Ste. 200 
Boise ID 83 702 
BARBARA STEELE 
Clerk of the District Court 
By:C)\1~· 
\ 
Deputy Clerk 
ORDER DENYING APPOINTMENT OF COUNSEL 
r 
KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
190 South 4th East 
Mountain Home, Idaho 8364 7 
TELEPHONE: (208) 587-2144 
FAX: (208) 587-2147 
ISB # 6090 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2013-0788 
MOTION FOR SUMMARY DISMISSAL 
OF TROY PAYNE'S PETITION FOR POST-
CONVICTION RELIEF 
2 
COMES NOW, The State ofldaho, by and through Jessica L. Kuehn, Deputy Prosecuting 
Attorney in and for the County of Elmore, State ofidaho, and hereby asks this Court for a summary 
dismissal of Petitioner's Post-Conviction Relief Petition. 
I. 
INTRODUCTION 
On April 18, 2011, Petitioner was sentenced pursuant to a guilty verdict following a jury trial 
on the charge of possession of a controlled substance, a violation of LC.§ 37-2732(c)(l) (Elmore 
County Case No. CR-2009-6066). The Court imposed a suspended unified sentence of seven years 
with three years fixed, and placed the Petitioner on probation for a period of seven years. 
Petitioner filed a timely appeal to the Idaho Court of Appeals, primarily arguing that the 
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District Court erred by preventing him from presenting his defense. The Idaho Court of Appeals 
affirmed the District Court's judgment of conviction and sentence on August 2, 2012, and the Idaho 
Supreme Court denied review. Petitioner now files his first petition for post-conviction relief. 
For those reasons expressed herein, the State respectfully requests this Court summarily 
dismiss Petitioner's Post-Conviction Relief Petition. 
II. 
ARGUMENT 
A. Trial counsel did not render ineffective assistance of counsel by failing to 
raise an affirmative defense and request jury instructions on the defense of 
"innocent possession" or "temporary possession," as this defense is not 
recognized by Idaho statute or courts under these circumstances, and, even if 
trial counsel's performance was objectively deficient, Petitioner was not 
prejudiced by the deficiency. 
Idaho courts have adopted the Strickland two-prong test to evaluate whether a criminal 
defendant was denied the right to the effective assistance of counsel in any critical proceeding. 
Dunlap v. State, 141 Idaho 50, 59 (2004). Under the Strickland test, the Petitioner must show (1) 
that counsel's performance was deficient, and (2) that that deficiency prejudiced the Petitioner's 
case. Id 
1. The performance of Petitioner's trial counsel was not deficient. 
To demonstrate deficiency, Petitioner must show counsel's performance fell below an 
objective standard of reasonableness. Strickland v. Washington, 466 U.S. 668, 685-86 (1984). 
Courts will not second-guess strategic and tactical decisions, and counsel's decisions will not serve 
as a basis for post-conviction relief unless Petitioner shows the decision resulted from "inadequate 
preparation, ignorance of the relevant law or other shortcomings capable of objective review." State 
v. Payne, 146 Idaho 548, 561 (2008), citing Pratt v. State, 134 Idaho 581, 584 (2000). There is a 
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strong presumption that counsel's performance fell within the reasonableness standard. State v. 
Hairston, 133 Idaho 496,511 (1999). 
Here, Petitioner argues that trial counsel's performance was deficient as he failed to raise the 
affirmative defense of"innocent possession" or "temporary possession," and failed to request jury 
instructions on the same. The State concedes that trial counsel did not specifically raise a defense of 
innocent or temporary possession. Trial counsel merely presented evidence in the form of the 
Petitioner's testimony that the Petitioner did not intend to possess the controlled substance. (Jury 
Trial Transcript, pp. 196-197, 214 ). Trial counsel also argued extensively during closing arguments 
that the Petitioner possessed the methamphetamine for an innocent purpose, namely to aid law 
enforcement, and only for a short period of time. (Jury Trial Transcript, pp. 238-240, 242). Despite 
the testimony and argument, Petitioner's trial counsel did not request, or provide support for, any 
jury instructions on the defense of innocent or temporary possession. 
Generally, a criminal defendant is entitled to a jury instruction "as to any recognized defense 
for which there exists evidence sufficient for a reasonable jury to find in his favor." Mathews v. 
United States, 485 U.S. 58, 63, 108 S.Ct. 883, 887 (1988). Though defendants are entitled to have 
the jury instructed as to their theory of the case, the jury instructions must still "fairly and adequately 
present the issues and state the applicable law." State v. Adamcik, 152 Idaho 445,472,272 P.3d 417, 
444 (2012). A criminal defendant is not entitled to a jury instruction on a defense that is not 
supported by the evidence, or is not recognized by Idaho law. 
Idaho courts have not definitively determined whether "innocent possession" or "temporary 
possession" is a defense to a charge of possession of a controlled substance pursuant to LC. § 37-
2732( c )(1 ). In considering the previous appeal in this case, the Idaho Court of Appeals cited several 
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cases from other jurisdictions which considered this affirmative defense. (Court of Appeals Opinion, 
5). In one such case, the Court noted that this defense had never been recognized, nor explicitly 
rejected, by that circuit, and thus urged consideration of statutory text and the opinions of sister 
circuits. United States v. Johnson, 459 F .3d 990, 993 (9th Cir. 2006).1 Other jurisdictions 
considering whether "innocent possession" is a recognized defense have also looked to the specific 
statutory language or policy reasons regarding the defense. Commonwealth v. Adkins, 31 S.W.3d 
260 (Ky. 2011) (finding that an innocent or temporary possession defense is provided for by the 
Kentucky controlled substances statute); State v. Calvery, 5 P.3d 537, (Kan. Ct. App. 2000) 
(innocent possession not recognized because such a defense is already included in the affirmative 
defense of justification or excuse). 
Although Idaho courts have not specifically addressed the affirmative defense of"innocent or 
temporary possession," the applicable case law and statute clearly indicate that the defense is not 
recognized in Idaho. The language of I.C. § 3 7-2732 ( c )(1) clearly criminalizes possession of a 
controlled substance with no distinction between transitory or extended possession. Additionally, 
the statute provides several exemptions including possession pursuant to a valid prescription, and the 
manufacture, distribution, or possession ofa controlled substance by a registered person. I.C. § 37-
2732 (c)(l) and (i). The statute does not exempt individuals who possess a controlled substance 
"innocently" or for a short period of time. Idaho courts, in interpreting this statute, have determined 
that possession of a controlled substance is an offense requiring general intent, which is satisfied 
when the defendant knowingly performs the proscribed acts. State v. Fox, 124 Idaho 924, 926, 866 
1 In declining to recognize the affirmative defense of"innocent possession" or "temporary possession" for a 
convicted felon in possession of a firearm, the Court noted that the applicable statutes and case law provided for only three elements of the charged offense, none of which included a requirement that the defendant possess the firearm for an unlawful purpose. The Court further noted that Congress "knows how to create an affirmative defense when it 
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P.2d 181, 183 (1993); State v. Hopper, 142 Idaho 512, 512, 129 PJd 1261, 1262 (2005). The 
offense requires only knowledge that the defendant is in possession of a controlled substance, not 
that he possess the substance for an illicit purpose or for a certain period of time. The applicable law 
is encapsulated in Idaho Criminal Jury Instruction 403, which is presumptively a correct statement of 
the law. State v. Cuevas-Hernandez, 140 Idaho 373, 376, 93 PJd 704, 707 (Ct. App. 2004). Jury 
Instruction 403 requires the state to prove four elements: (1) the date on which the offense occurred, 
(2) that the offense occurred in the state ofldaho, (3) that the defendant possessed any amount of the 
charged controlled substances, and ( 4) that the defendant either knew it was the charged substance or 
believed it was a controlled substance. The State is not required to prove any mental element beyond 
knowledge, which suggests that "innocent or temporary possession" is not a recognized defense to 
LC.§ 37-2732(c)(l). 
As the affirmative defense of "innocent or temporary possession" is not recognized in Idaho, 
Petitioner was not entitled to a jury instruction explaining this defense. Mathews, 485 U.S. 58, 63 
(noting that defendants are only entitled to jury instructions for recognized defenses). Trial counsel's 
failure to raise the affirmative defense of "innocent or temporary possession" or request a jury 
instruction on the same was not a result of inadequate preparation or ignorance of relevant law. 
Petitioner's trial counsel was not required to raise a defense that was not supported by the evidence 
or applicable law, and his decision not to do so does not render his performance deficient. 
2. Even if Petitioner's trial counsel was deficient, Petitioner was not prejudiced by this 
deficiency. 
To demonstrate prejudice, the Petitioner "must show a reasonable probability that, but for the 
wishes to do so," and specifically did not do so for the offense of a felon in possession of a firearm. 
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attorney's deficient performance, the outcome of the trial would have been different." State v. 
Payne, 146 Idaho 548, 561, 199 P.3d 123 (2008), quoting Dunlap III, 141 Idaho 50, 59, 106 P.3d 
376, 385 (2003). A reasonable probability is not merely a possibility that the result may have been 
different, but rather requires a "probability sufficient to undermine confidence in the outcome" of the 
trial. Strickland at 694. 
Here, Petitioner argues that had the defense of "innocent or temporary possession" been 
raised and the jury instructed on that defense, Petitioner would likely have been acquitted. Even 
assuming the Court would have granted a request for jury instructions on "innocent or temporary 
possession," despite that not being a recognized defense in Idaho, the result likely would not have 
been different. Petitioner was permitted to testify at trial to the circumstances surrounding his 
acquisition of the methamphetamine and delivery to Captain Barclay. He testified that he knew or 
suspected the substance to be methamphetamine and that he just wanted to "get it off the street." 
(Trial Transcript, p. 218). Petitioner further indicated that he was just trying to "do the right thing" 
by delivering the controlled substance to law enforcement. (Transcript, p. 198). Yet, Petitioner also 
admitted during trial that, though he recognized the individual who provided him with the substance 
(pp. 214-215), he did not aid law enforcement by providing any of this information to Captain 
Barclay. (Trial Transcript p. 222). Additionally, according to Captain Barclay's testimony at trial, 
Petitioner admitted to Barclay that he had a "drug problem." (Transcript, p. 137). When Petitioner 
delivered the controlled substance to Captain Barclay on April 6, 2009, Petitioner told the officer that 
"he didn't want it anymore," but did not provide any information about how Petitioner came into 
possession of the substance. (Transcript, p. 113). These factors weigh strongly against an "innocent 
possession" defense, and it is unlikely a jury would have found that Petitioner possessed the 
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methamphetamine for an "innocent" purpose, such as aiding law enforcement. 
It is also unlikely that a jury would have found that the Petitioner possessed the controlled 
substance for a transitory period. Though the Petitioner testified at trial that he did not make any 
stops after the methamphetamine was thrown into his vehicle, and he drove for "maybe three 
minutes, five minutes at the most," he could not provide any definitive time references. (Trial 
Transcript, p. 221). In fact, Petitioner estimated the time at 7 o'clock or 8 o'clock p.m. when he 
obtained the methamphetamine (Trial Transcript, p. 220). He did not arrive at Captain Barclay's 
residence at 10 o'clock p.m. 
The inability of the Petitioner to provide details about when he received the 
methamphetamine and who gave him the controlled substance weighs against the credibility of 
Petitioner's version of events. It is unlikely that the jury would have found Petitioner innocently or 
temporarily possessed the methamphetamine, even had that defense been presented. 
B. Appellate counsel did not render ineffective assistance of counsel on appeal by 
failing to argue that the jury should have been instructed on the affirmative 
defense of "innocent possession" or "temporary possession," as this defense is 
not recognized in Idaho. 
The State concedes that a defendant has a right to present a meaningful defense, and that a 
judge has a duty to instruct the jury on "all matters of law necessary for their information." Idaho 
Code § 19-2132 ( a). However, a defendant is not entitled to jury instructions on any defense he can 
imagine. The defense must be one that is recognized by law and supported by evidence. Mathews at 
63. As previously argued, the affirmative defense of "innocent possession" or "temporary 
possession" is not recognized by Idaho courts or statutes to negate a defendant's criminal liability 
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under LC.§ 37-2732(c)(l). Petitioner's appellate counsel did not have an obligation to raise issues 
that were unsupported by the law or the evidence. Thus, the appellate counsel did not render 
ineffective assistance of counsel by failing to argue on appeal that the district court erred by failing to 
instruct the jury on the affirmative defense of "innocent possession" or "temporary possession." 
C. Trial counsel did not render ineffective assistance of counsel by failing to raise 
the affirmative defense of "Misfortune or Accident" and request a jury 
instruction on the same pursuant to Idaho Code § 18-201(3); and, even if trial 
counsel was deficient, this deficiency did not prejudice the Petitioner. 
In order to determine whether trial counsel rendered ineffective assistance of counsel in 
failing to raise the affirmative defense of"misfortune or accident," the Court should follow the same 
Strickland analysis previously discussed herein. 
1. Trial Counsel did not render ineffective assistance of counsel, as the affirmative 
defense of"misfortune or accident" is not applicable to a violation ofI.C. § 37-2732 {£)(1_1 
Though Idaho codified the defense of "misfortune or accident," few Idaho courts have had 
the opportunity to interpret the statute. The courts that have interpreted the defense have held that 
"the accident defense is a claim that the defendant acted without forming the mental state necessary 
to make his actions a crime." State v. Dolsby, 143 Idaho 352,354, 145 PJd 917,919 (Idaho App. 
2006), citing with approval People v. Gonzales, 74 Cal.App. 4th 382, 390, 88 Cal.Rptr.2d 111 
(Cal.App. 1999). The Court in Dolsby noted that a defendant is only entitled to a jury instruction on 
the defense of misfortune if he "proffers evidence of an accident that would relieve him of criminal 
liability under the defined offense." Dols by at 3 54. To determine whether the defense would relieve 
a defendant of criminal liability under the charged offense, the court must look at the mental state 
required by the language of the statute defining the offense. Id, citing State v. Broadhead, 139 Idaho 
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663, 666, 84 P.3d 599, 603 (Idaho App. 2004). When the statute under which a defendant is charged 
is a general intent crime, requiring only knowledge that the individual is committing the proscribed 
an affirmative defense of misfortune or accident is inappropriate. Dolsby at 355; State v. Suter, 
346 N.W.2d 372 (Minn. App. 1984). 
The defendant in Dolsby was charged with a violation of LC. § 18-3316(1), which 
criminalizes the possession of a firearm by a convicted felon, and is a general intent offense. Dols by 
at 355. The court determined that an accident or misfortune defense was not supported by the 
evidence or law in this case, even where the defendant honestly believed he was permitted to own a 
muzzle loader due to incorrect advice by state officials. Id Similarly in Suter, the Minnesota 
appellate court held that the defense of misfortune or accident was inapplicable to the charge of 
killing an antlerless deer without a permit, even where the defendant intended to kill a buck and 
accidentally shot an antlerless deer instead. The statute under which the defendant in Suter was 
prosecuted criminalized the act of killing an antlerless deer, regardless of intent, knowledge, or 
motive. Suter at 374-375.2 
As the Idaho Court of Appeals determined in Dols by, the defense of accident or misfortune is 
appropriate where the defendant was not able to form the requisite mental state under the statute 
because of an accident or misfortune. Dolsby at 354. Here, as in Dolsby and Suter, the Petitioner 
was charged with a general intent crime under I.C. § 37-2732(c)(l), and thus the Petitioner's motive 
or intent in possessing the controlled substance is irrelevant. The affirmative defense of accident or 
misfortune pursuant to LC. § 18-201(3) could not be used to negate an element of the offense 
2 The courts in Dolsby and Suter also briefly note potential policy reasons for criminalizing possession itself, rather 
than any additional acts, such as the use of a fireann by a convicted felon in the commission of a crime, or the actual 
taking of antlerless deer without a pennit. Many courts have noted the increased danger convicted felons may pose 
to society, the heavy burden on the state to prove intent in a mere possession case, and the potential for perjury if 
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charged against Petitioner because the State was not required to prove any particular mental state 
other than knowledge. Thus, the affirmative defense desired by Petitioner was not supported by 
evidence or the applicable law. 
Petitioner's trial counsel repeatedly argued that it was not Petitioner's intent to possess 
methamphetamine, and that he was simply attempting to aid law enforcement. (Trial Transcript, pp. 
240-242). Trial counsel's decision not to specifically raise the defense and request jury instructions 
on the same did not result from inadequate preparation or ignorance of the law. The affirmative 
defense of accident or misfortune was not supported by the evidence presented at trial or the law 
applicable to this case; thus, it was not erroneous for the trial counsel to decide not to raise the 
defense. 
2. Even if trial counsel's failure to raise the defense of accident or misfortune was 
deficient, this deficiency did not prejudice the Petitioner. 
Petitioner alleges that had the jury been instructed on the defense of"misfortune or accident," 
the outcome of the trial would have been different, as the Petitioner likely would have been 
acquitted. Again, to show prejudice, the Petitioner must demonstrate that there is a "reasonable 
probability" that, but for the deficiency, the outcome would have been different, such that confidence 
in the outcome of the trial is undermined. Strickland at 694. 
During the jury trial of this case, Petitioner and Captain Barclay testified at length to the 
events of April 6, 2009. Both Captain Barclay and Petitioner testified that the Petitioner visited 
Barclay's residence the night of April 6, 2009, and that Captain Barclay was off duty at the time of 
Petitioner's visit. (Trial Transcript, p. I 09). Captain Barclay indicated that Petitioner was excited 
and nervous, and seemed to exhibit behaviors that Barclay recognized, from his training and 
intent becomes an issue in possession cases. Dolsby at 355; Suter at 375; Johnson, 459 F.3d 990 at 995, 997. 
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experience, as those common to individuals under the influence of controlled substances. 
(Transcript, pp. 110-111 ). Barclay further testified that Petitioner handed a black container to him 
stated that it was "meth." (Transcript, p. 112). Captain Barclay explained that he had previous 
contact with Petitioner and knew Petitioner had a problem with controlled substances due to 
information received from confidential informants, the Petitioner's frequent presence at the 
residences of individuals under investigation for controlled substance related charges, and 
Petitioner's own admission to Captain Barclay on the night of April 6. (Trial Transcript, pp. 130, 
13 7). Barclay testified that he delayed in submitting the methamphetamine taken from Petitioner to 
the laboratory for nearly four months because he was attempting to convince Petitioner to engage in 
drug treatment. (Trial Transcript, p. 129). 
In many respects, Petitioner's testimony was similar to that of Captain Barclay. He agreed 
that he went to Barclay's house on April 6, 2009, though he could not be sure of the time. (Trial 
Transcript, p. 220). He admitted that he had "experimented with more than just meth," and that he 
knew, or strongly believed the container housed methamphetamine. (Transcript, p. 216, 219). 
Petitioner testified that while traveling on Canyon Creek Road, a vehicle behind him flashed its 
lights at him, so he stopped his vehicle. When the other vehicle pulled up beside him, the individual 
purportedly apologized for the loss of Petitioner's go-cart, and then tossed a black container of 
methamphetamine into Petitioner's vehicle. (Transcript, p. 197). The driver, and only occupant, of 
the other vehicle was apparently able to toss the methamphetamine into Petitioner's vehicle, even 
though the vehicles were parked side by side, facing the same direction in the dark with no interior 
lights lit in either vehicle. Thus, according to Petitioner, the other driver was able to throw the 
container across the passenger side of his SUV into the driver's side of Petitioner's vehicle. (Trial 
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Transcript, pp. 212-214). Petitioner further stated that, even though he was able to identify the 
individual who tossed him the methamphetamine, Petitioner did not provide any of this information 
to law enforcement, or even tell Captain Barclay this story when he arrived at the detective's home. 
(Transcript, p. 222). Despite Captain Barclay's attempt to get the Petitioner into treatment in lieu of 
initiating charges or prosecution, Petitioner did not enter treatment. 
Petitioner did present his theory of the case through his testimony at trial. Trial counsel 
argued in closing arguments that the Petitioner did not have the intent to possess the 
methamphetamine and was just trying to do the right thing. (Trial Transcript, pp. 236-248). No 
reasonable jury would believe the Petitioner's incredible story of an unnamed, unidentified 
individual who presented valuable methamphetamine to Petitioner for no comprehensible reason. 
Thus, even if the jury had been instructed on the affirmative defense of"misfortune or accident," the 
result would not have been different, and Petitioner would likely have been convicted. 
CONCLUSION 
The Court may properly grant a motion for summary dismissal of Petitioner's application 
for post-conviction relief if there exists no genuine issue of material fact and the moving party is 
entitled to judgment as a matter of law. LC. § 19-4906 ( c ). The Court must view the facts in the 
light most favorable to the Petitioner, and determine whether the facts would entitle the 
Petitioner to relief if accepted as true. Pratt v. State, 134 Idaho 581, 583, 6 P .3d 831 (2000), 
citing Saykhamchone v. State, 127 Idaho 319,321,900 P.2d 795, 797 (1995). A petition for 
post-conviction relief based on claims of ineffective assistance of counsel will survive summary 
dismissal if there exists a material fact as to whether the counsel's performance was deficient and 
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whether the Petitioner was prejudiced by such deficiency. Id 
Here, there are no such genuine issues of material fact related to Petitioner's ineffective 
assistance of counsel claims. Petitioner's application for post-conviction relief presents no 
evidence suggesting that the failure of trial or appellate counsel to raise the defenses of 
"temporary or innocent possession" or "accident or misfortune," and to argue for jury 
instructions on the same resulted from inadequate preparation, ignorance of the relevant law, or 
any other objective standard. Petitioner makes little more than conclusory statements that the 
defenses should have been raised and the jury instructions requested without demonstrating how 
those defenses were supported by the evidence or applicable law. None of the defenses desired 
by Petitioner are supported by the relevant law in this case, and therefore Petitioner was not 
entitled to jury instructions on those defenses. Additionally, even if Petitioner had been entitled 
to raise those defenses, Petitioner does not adequately address the likelihood of a different result. 
No reasonable jury would believe the incredible version of events testified to by the Petitioner, 
and therefore, the Petitioner cannot demonstrate prejudice. 
The State respectfully requests the Court summarily dismiss Petitioner's application for 
post-conviction relief. 
DATED This j_=rray of October 2013. 
KRISTINA SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
Elmore County Deputy Prosecutor 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
_______________ __, 
Case No. CV-2013-788 
Judge Lynn Norton 
OBJECTION TO AND MOTION TO 
STRIKE STATE'S MOTION FOR 
SUMMARY DISMISSAL AND 
PETITIONER'S REQUEST FOR 
EVIDENITARY HEARING ON TROY 
PAYNE'S PETITION FOR POST 
CONVICTION RELIEF 
id]002/007 
\ : 
COMES NOW, Petitioner, Troy Payne, by and through his attorney of record, and hereby 
objects to and moves to strike the State's Motion for Summary Dismissal of Troy Payne's 
Petition for Post Conviction Relief. Mr. Payne respectfully requests that this Court set an 
evidentiary hearing on his Petition for Post Conviction Relief ("Petition"). 
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A. The State's Motion For Summary Dismissal Was Not Timely Filed 
On September 23, 2013, this Court entered its Scheduling Order in the case following 
Mr. Payne's filing of his Petition for Post-Conviction Relief. This Court's Scheduling Order 
provides: 
Motions for summary dismissal: Either party may, at any time, move for 
summary dismissal. However, motions, affidavits, and supporting briefs for 
summary disposition of the application must be filed no later than thirty (30) days 
after any answer is filed. 
(Scheduling Order, p.2.) On September 13, 2013, the State filed a generic Answer to Petition for 
Post-Post Conviction Relief, which did not specifically address any claims raised in Mr. Payne's 
Petition or articulate it rationale as to why the Petition raised therein '"failed to state a claim," 
"failed to include any admissible evidence," "failed to provide an argument for relief under any 
grounds as set forth in LC. Section 49-1401," or "failed to state a claim upon which post-
conviction relief can be granted." (State's Answer to Petition for Post Conviction Relief, pp.1-
2.) The State then filed a Motion for Summary Dismissal on October 17, 2013. In order for the 
State's request for summary disposition to be timely, it needed to be filed on or before 
September 13, 2013, pursuant to this Court's Scheduling Order. As a result, Mr. Payne asks that 
this Court strike the State's Motion for Summary Dismissal. 
B. Mr. Payne Has Raised An Issue Of Material Fact As To Whether His Trial Counsel 
And/Or Appellate Counsel Were Ineffective 
In his Petition, Mr. Payne raised three separate claims: (1) that his trial counsel rendered 
ineffective assistance· of counsel by failing to first present the affirmative defense of "innocent 
possession" or "temporary possession," and secondly, by failing to submit a jury instruction to 
the district court on the aforementioned affirmative defense; (2) that his appellate counsel was 
ineffective for failing to argue on appeal that the district court erred by failing to instruct the jury 
on the affirmative defense of "innocent possession" or "temporary possession;" and (3) trial 
counsel rendered ineffective assistance of counsel by failing to raise and request jury instructions 
for the affirmative defense of ''misfortune or accident" pursuant to I.C. § 18-201(3). (Petition, 
pp.3-6.) For the reasons set forth below, all three claims are validly brought in post conviction, 
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sufficiently supported by affidavits and documentation of the prior record before the trial court, 
not waived or issues that should have been raised on direct appeal, and raise an issue of material 
fact as to whether Mr. Payne received ineffective assistance of counsel either at trial or on 
appeal.. 
A post-conviction petition initiates a proceeding that is civil, rather than criminal, in 
nature; and like the plaintiff in a civil action, the applicant must prove his or her allegations upon 
which the requests for relief are based by a preponderance of the evidence. State v. Yakovac, 145 
Idaho 437, 443 (2008). But, unlike a plaintiff in other civil cases, the original post-conviction 
petition must allege more than merely "a short and plain statement of the claim." Id. at 443-444. 
Rather, the application must present or be accompanied by admissible evidence supporting the 
allegations contained therein, or else the post-conviction petition may be subject to dismissal. Id. 
In addition, the post-conviction petition must set forth with specificity the legal grounds upon 
which the application is based. Ridgley v. State, 148 Idaho 671,675 (2010). 
A district court may summarily dismiss a post-conviction petition only where the 
petition, and evidence supporting the petition, fails to raise a genuine issue of material fact that, 
if resolved in the petitioner's favor, would entitle him or her to the relief requested. Yakovac, 
145 Idaho at 444. Summary dismissal of a petition for post-conviction relief is the procedural 
equivalent of summary judgment under I.R.C.P. 56. Knutsen v. State, 144 Idaho 433, 437-438 
(Ct App. 2007). The United States Supreme Court has defined the standard for whether there 
exists a genuine issue of material fact as to whether "the evidence is such that a reasonable jury 
could return a verdict for the nonmoving party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
248 ( 1986). "The inquiry performed is the threshold inquiry of determining whether there is the 
need for a trial - whether, in other words, there are any genuine factual issues that properly can 
be resolved in favor of either party." Id. at 250. If a genuine factual issue is presented, an 
evidentiary hearing must be conducted. Yakovac, 145 Idaho at 444. 
The underlying facts alleged by the petitioner "must be regarded as true" for purposes of 
summary dismissal. Rhoades v. State, 148 Idaho 247, 250 (2009). Any disputed facts are 
construed in favor of the non-moving party, and "all reasonable inferences that can be drawn 
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from the record are drawn in favor of the non-moving party." Vavold v. State, 148 Idaho 44, 45 
(2009). The standards of review for the petitioner's underlying post-conviction claims also apply 
to "questions regarding the accrual of actions and the passage of the statute of limitations,'' 
including questions regarding the equitable tolling of the statute of limitations. Rhoades, 148 
Idaho at 250. 
It is undisputed that trial counsel for Mr. Payne failed to raise a claim defense or ask for a 
jury instruction on the affirmative defense of "innocent possession" or "temporary possession." 
In evaluating counsel's conduct, [the Idaho Supreme Court] has used as a 'starting poinf the 
American Bar Association's standards entitled 'The Defense Function,' which are also a guide 
by which counsel's performance is judged in a disciplinary proceeding." Aragon 114 Idaho at 
761 (citing State v. Tucker, 97 Idaho 4, 9 (1975).) "After informing himself or herself fully on 
the facts and the law, defense counsel should advise the accused with complete candor 
concerning all aspects of the case, including a candid estimate of the probable outcome/' ABA 
Defense Function standard 4-5.l (a) (emphasis added). Further, ABA Standard 4- 3.6 provides: 
Id 
Many important rights of the accused can be protected and preserved only by prompt legal action. Defense counsel should inform the accused of his or her 
rights at the earliest opportunity and take all necessary action to vindicate such 
rights. Defense counsel should consider all procedural steps which in good faith 
may be taken, including, for example, motions seeking pretrial release of the 
accused, obtaining psychiatric examination of the accused when a need appears, 
moving for change of venue or continuance, moving to suppress illegally obtained 
evidence, moving for severance from jointly charged defendants, and seeking dismissal of the charges. 
Here, while trial counsel may have understood there was a possible defense to 
Mr. Payne's legal predicament, by failing to fully inform himself on the availability of all legal 
defenses and seeking dismissal based upon those defenses, he rendered deficient performance. 
The same can be said for the failure of Mr. Payne's trial counsel to raise a defense and request 
jury instructions on affirmative defense of"misfortune or accident" pursuant to I.C. § 18-201(3). 
In addition, with regard to Mr. Payne's affirmative defense of "misfortune or accident," the 
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Office of the Attorney General has already conceded that "circumstances such as that alleged by 
Payne, where an otherwise innocent person accidently or unintentionally acquires possession of a 
controlled substance he or she does not want, falls within this statute [I.C. § 18-201]." 
(Respondent's Brief, pp.10-11.) Effectively, the State has already conceded that Mr. Payne's 
trial counsel was deficient, leaving this Court to determine whether counsel's performance 
affected the outcome of the case. 
Because Mr. Payne has raised a genuine issue of material fact as to whether his trial 
counsel and/or appellate counsel were ineffective, he is entitled to an evidentiary hearing. See 
State v. Yakovac, 145 Idaho 437, 443 (2008) (recognizing that if a genuine factual issue is raised 
and evidentiary hearing must be conducted). Accordingly, Mr. Payne respectfully requests that 
this Court schedule an evidentiary hearing on the claims made in Mr. Payne's Petition. 
DATED this ~ day of November, 2013. 
BRADY LAW, CHARTERED 
By: E~ nc . re enc sen 
Attorney for Petitioner 
Troy Payne 
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CERTIFICATE OF SERVICE 
ii,, I HEREBY CERTIFY that on the~ day of November, 2013, I caused a true and 
correct copy of the foregoing document to be served upon the following person(s) in the 
following manner: 
Jessica L. Kuehn [x] 
Deputy Prosecuting Attorney [ l 
Elmore County Prosecuting Attorney's Office [] 
190 South 4th East [ ] 
Mountain Home, ID 83647 [] 
(Attorney for Respondent) [ ] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
EriillFredericksen 
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KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
190 South 4th East 
Mountain Home, Idaho 83647 
TELEPHONE: (208) 587-2144 
FAX: (208) 587-2147 
ISB # 6090 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2013-0788 
Judge Lynn Norton 
STATE'S RESPONSE TO PETITIONER'S 
OBJECTION TO AND MOTION TO STRIKE 
STATE'S MOTION FOR SUMMARY 
DISMISSAL 
COMES NOW, The State ofldaho, by and through Jessica L. Kuehn, Deputy Prosecuting 
Attorney in and for the County of Elmore, State of Idaho, and hereby responds to Petitioner's 
Objection to and Motion to Strike State's Motion for Summary Dismissal. 
I. 
ARGUMENT 
A. State's Motion for Summary Dismissal Was Timely Filed. 
Petitioner's Motion to Strike State's Motion for Summary Dismissal indicates that the State 
filed its Answer to Petition for Post-Conviction Relief on September 13, 2013. Though the 
Certificate of Service on the State's Answer is dated September 13, 2013, indicating that the State 
made an effort to serve a copy of the Answer on Petitioner's counsel on that date, the Answer was 
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not filed with the Court until late on September 16, 2013. The clerk's date stamp on the State's 
Answer notes that the Court received the Answer and accompanying documents on September 16, 
13. The State emailed State's Motion for Summary Dismissal to Judge Norton and Petitioner's 
counsel, Eric Frederickson, on October 16, 2013, and the Motion was formally date stamped as filed 
with the clerk in the morning of October 17, 2013. 
The State's Motion was timely filed, and therefore should not be struck. 
B. The State has not conceded that Mr. Payne's trial counsel was deficient, and the 
State argues that the defenses of "innocent or temporary possession" or 
"accident or misfortune" were not supported by law or fact. 
The State concedes that Petitioner is entitled to a meaningful defense, and that the claims of 
ineffective assistance of trial and appellate counsel are properly brought in this post-conviction 
proceeding. However, the State, through the briefed comment of the Office of the Attorney General 
did not concede that Petitioner's trial counsel was deficient in not raising the defenses of"temporary 
or innocent possession" or "accident or misfortune" as neither defense theory was supported by the 
law or facts applicable to this case. 
CONCLUSION 
The State respectfully requests the Court not strike State's Motion for Summary 
Dismissal. 
'ft... 
DATED This Ji day of November 2013. 
KRISTINA SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
BY:~/,~ 
Jessica~uehn 
Elmore County Deputy Prosecutor 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
vs. 
ST ATE OF IDAHO, 
Res ondent. 
Case No. CV-2013-788 
ORDER DENYING MOTION TO STRIKE 
MOTION FOR SUMMARY DISMISSAL 
This matter is before the Court following Petitioner Payne's filing of a Petition for Post-
Conviction Relief on August 22, 2013, pursuant to I.C. § I 9-490 I, et seq. (Uniform Post-Conviction 
Procedure Act (UPCPA)). The Petitioner was assisted by privately retained counsel in filing the 
Petition. 
The Court filed a scheduling order on September 23, 2013. Jt provided that "either party 
may, at any time, move for summary dismissal. However, motions, affidavits and supporting 
briefs for summary disposition of the application must be filed no later than thirty (30) days after 
any answer is filed." 
The answer was filed in this case on September 16, 2013. The State's motion for 
summary dismissal was not filed until October 17, 2013 at 9:32 a.m. - the thirty first day from 
the filing of the answer. The State should have moved in advance for leave from the scheduling 
order but did not. The Petitioner filed an objection and motion to strike because the motion for 
summary dismissal was untimely filed. Neither party noticed this motion for hearing. 
The court takes judicial notice that October 14, 2013 was a nortjudicial day because of a 
holiday. 
ORDER DENYING MOTION TO STRIKE MOTION FOR SUMMARY DISMISSAL 1 
While Rule 16(b )(7) requires a scheduling order shall not be modified except by leave of 
the judge upon showing of good cause, Rule 1 (a) states the rules are to liberally construed to 
secure the just, speedy and inexpensive determination of every action and proceeding. 
The Motion to Strike is DENIED. Given the intervening holiday, the early filing of the 
answer by the State, that the motion for summary dismissal was filed at 9:32 a.m. the day 
following, and the Elmore County Courthouse does not open for business until 9:00 a.m. each 
day, and the absence of showing of any prejudice by the Petitioner, the Court finds good cause to 
allow the late filing of the Motion for Summary Dismissal and will permit the late filing. 
Since the Court has permitted the late filing of the Motion for Summary Dismissal, the 
Court will also extend the time for filing a response to that motion. 
The Petitioner may file a response to the motion on or before December 27, 2013. 
The Respondent may file a reply to the P3itioner's brief on or before January 10, 2014. 
SO ORDERED AND DATED this~ day of December, 2013. 
Lynn~ 
District Judge 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
Petitioner, 
V. 
STATE OF IDAHO, 
Res ondent. 
Case No. CV-2013-788 
Judge Lynn Norton 
OBJECTION TO MOTION FOR 
SUMMARY DISMISSAL 
id]OOZ/007 
COMES NOW, Petitioner, Troy Payne, by and through bis attorney of record, and hereby 
objects to the State's Motion for Summary Dismissal of Troy Payne's Petition for Post 
Conviction Relief. Mr. Payne respectfully requests that this Court set an evidentiary hearing on 
his Petition for Post Conviction Relief ("Petition"). 
A. Statement of Facts 
The Statement of Facts and Course of Proceedings were previously articulated in Mr. 
Payne's Petition for Post Conviction Relief and Objection to and Motion to Strike State's Motion 
For Summary Dismissal and Petitioner's Request for Evidentiary Hearing on Troy Payne's 
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Petition For Post Conviction Relief and need not be repeated, but are incorporated herein by 
reference thereto. 
A. Mr. Payne Has Raised An Issue Of Material Fact As To Whether His Trial Counsel 
And/Or Appellate Counsel Were Ineffective1 
In his Petition, Mr. Payne raised three separate claims: (1) that his trial counsel rendered 
ineffective assistance of counsel by failing to first present the affirmative defense of "innocent 
possession" or "temporary possession," and secondly, by failing to submit a jury instruction to 
the district court on the aforementioned affirmative defense; (2) that his appellate counsel was 
ineffective for failing to argue on appeal that the district court erred by failing to instruct the jury 
on the affirmative defense of "innocent possession" · or "temporary possession;'' and (3) trial 
counsel rendered ineffective assistance of counsel by failing to raise and request jury instructions 
for the affirmative defense of "misfortune or accident" pursuant to I.C. § 18-201(3). (Petition, 
pp.3-6.) For the reasons set forth below, Mr. Payne has raised an issue of material fact as to 
whether he received ineffective assistance of counsel either at trial or on appeal. 2 
1. Trial Counsel Rendered Ineffective Assistance of Counsel By Failing To Raise As 
An Affirmative Defense And Request A Jury Instruction On The Defense Of 
"Innocent Possession" Or "Temporary Possession" 
While the State is correct that prior to State of Idaho v. Troy Dwayne Payne, 2012 
Unpublished Opinion No. 573 (Ct. App. 2012) (hereinafter, Opinion), no Idaho court had 
addressed the legal defense of "innocent possession" or "temporary possession/' certainly the 
Payne Court's sua sponte acknowledgement that the other jurisdictions have recognized the 
aforementioned affirmative defense, is sufficient to lend credence to Idaho court's potential 
willingness to accept the defense. In fact, for public policy reasons alone, a defense of "innocent 
possession" or "temporary possession" is warranted. Without such an affirmative defense, Idaho 
would be encouraging those parties that come upon a controlled substance to "look away," and 
1 Mr. Payne does not address allegations related to appellate counsel herein as those claims are sufficiently 
addressed in Mr. Payne's Petition for Post Conviction Relief. 
2 In the interest of brevity and conservation of a natw'al resource, Mr. Payne does not reiterate the appropriate 
standards of review of post conviction claims of ineffective assistance of counsel but incorporates the standards as 
previously stated in his Petition for Post Conviction Relief and Objection to and Motion to Strike State's Motion For 
Summary Dismissal and Petitioner's Request for Evidentiary Hearing on Troy Payne's Petition For Post Conviction 
Relief. 
OBJECTION TO MOTION FOR SUMMARY DISMISSAL- Page 2 
1292.0001 
LL/~ll~VL~ FKl L4liij FAX 20ij j22 4486 Brady Law 
~004/ 007 . ~ - " 
leave the dangerous substance to be found by a person willing the use the substance or worse yet, 
a child that might ingest the substance with dire consequences, rather than turning it over to law 
enforcement for its proper destruction as Mr. Payne did in this case. Implicitly, the State would 
be encouraging the use and abuse of methamphetamine within the community, rather than 
attempting to eradicate it. 
Moreover, Mr. Payne was prejudiced by his trial counsel's failure to raise an "innocent 
possession" or "temporary possession" defense. The State seems to point to Mr. Payne's refusal 
to identify the individual who gave him the substance and his history of use as reasons that the 
failure to request the instruction would not have changed the outcome. However, that Mr. Payne 
may have a had past substance abuse issue or refused to become an informant are irrelevant to 
the outcome of the case. Rather, it is undisputed that Mr. Payne had no intent to possess the 
substance and once in possession, turned it over to law enforcement. The jury was constrained to 
reach a guilty verdict as a result of the instructions given and as Juror Junger noted in her letter 
to the court, she would not have found Mr. Payne guilty had a viable defense and jury instruction 
been offered. 
2. Trial Counsel Rendered Ineffective Assistance of Counsel By Failing To Raise As 
An Affirmative Defense And Request A Jury Instruction The Defense Of 
"Misfortune Or Accident" Pursuant To Idaho Code§ 18-201(3) 
In its motion for summary judgment, the State, relying on Dolsby,3 argues that "[t]he 
affirmative defense of accident or misfortune pursuant to J.C. § 18-201(3) could not be used to 
negate an element of the offense charged against Petitioner becaµse the State was not required to 
prove any particular mental state other than knowledge." (State's Motion, pp.9-10.) The State's 
position is without merit. Idaho Code §18-201(3) provides: 
All persons are capable of committing crimes, except those belonging to 
the following classes: Persons who committed the act or made the omission 
charged, under an ignorance or mistake of fact which disproves any criminal 
intent ... Persons who committed the act or made the omission charged, through 
misfortune or by accident, when it appears that there was not evil design, 
intention or culpable negligence. 
l.C. § 18-201(3). 
3 State v. Dolsby, 143 Idaho 352 (Ct. App. 2006). 
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The State fails to acknowledge the last section of I.C. § 18-201(3) in its Motion for 
Summary Judgment: "when it appears that there was not evil design, intention or culpable 
negligence." It is a viable defense when any person commits a crime where "there was not evil 
design, intention or culpable negligence." Mr. Payne fits precisely within I.C. § 18-201(3) as he 
was given what he believed to be methamphetamine and promptly turned it over to law 
enforcement. In fact, the Office of the Attorney General has already conceded that the facts 
alleged in this case fit squarely within I.C. § 18-201(3). On appeal of Mr. Payne's conviction, 
the deputy attorney general acknowledged that "circumstances such as that alleged by Payne, 
where an otherwise innocent person accidently or unintentionally acquires possession of a 
controlled substance he or she does not want, falls within this statute [I.C. § 18-201 ]." 
(Respondent's Brief, pp. I 0-11.) It violates the doctrine of judicial estoppel for the State to take 
an inconsistent position in this proceeding. Riley v. W.R. Holdings, LLC, 143 Idaho 116 (2006) 
("The doctrine of judicial estoppels prohibits 'a party from assuming a position in one 
proceeding and then taking an inconsistent position in a subsequent proceeding.") 
Moreover, the State's reliance on Dolsby is unavailing. In Dolsby, the defendant was 
charged with possession of a firearm by a felon. Dolsby, 143 Idaho at 353. Dolsby believed he 
could lawfully hunt with a muzzle loader, believing that he could lawfully possess muzzle 
loader, knowing it was a firearm. Id at 355. The Court of Appeals concluded that ignorance of 
the law was not a valid defense. Id On the other hand, it was not Mr. Payne's defense that he 
did not know methamphetamine was illegal, but that he did not intend to possess it as it was 
given to him by another person, after which he promptly turned it over to law enforcement. Mr. 
Payne's case fits squarely into LC. § 201(3) as although he was in possession of the 
methamphetamine, it was not done with evil design, intention or culpable negligence. 
Accordingly, Mr. Payne's trial counsel rendered deficient performance by failing to request a 
jury instruction consistent with I.C. § 201(3). 
Moreover, for the reasons stated above and as articulated in Mr. Payne's Petition for Post 
Conviction Relief and Objection to and Motion to Strike State's Motion For Summary Dismissal 
and Petitioner's Request for Evidentiary Hearing on Troy Payne's Petition For Post Conviction 
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Relief, which are incorporated herein by reference thereto, the jury would have reached a 
different result had defense counsel requested a jury instruction consistent with I.C. § 201(3). 
Because Mr. Payne has raised a genuine issue of material fact as to whether his trial 
counsel and/or appellate counsel were ineffective, he is entitled to an evidentiary hearing. See 
State v. Yakovac, 145 Idaho 437,443 (2008) (recognizing that if a genuine factual issue is raised 
and evidentiary hearing must be conducted). Accordingly, Mr. Payne respectfully requests that 
this Court schedule an evidentiary hearing on the claims made in Mr. Payne's Petition. 
DATED this 21,..i,,day ofNe~et~ 2013. 
""" BRADY LAW, CHARTERED 
By: Eric D. Fredericksen 
Attorney for Petitioner 
Troy Payne 
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CERTIFICATE OF SERVICE 
/,,. I HEREBY CERTIFY that on the Z1 day of December, 2013, I caused a true and 
correct copy of the foregoing document to be served upon the following person(s) in the 
following manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
(Attorney for Respondent) 
[x] 
[] 
[] 
[] 
[] 
[] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
Eri~.Fredericksen 
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KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
190 South 4th East 
Mountain Home, Idaho 83647 
TELEPHONE: (208) 587-2144 
FAX: (208) 587-2147 
ISB # 6090 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, ) 
) 
) 
) 
) 
) 
) 
) 
) 
Petitioner, Case No. CV-2013-0788 
vs. 
STATE OF IDAHO, 
RESPONSE TO PETITIONER'S OBJECTION 
TO MOTION FOR SUMMARY DISMISSAL 
Respondent. 
I. 
INTRODUCTION 
The Statement of Facts and Course of Proceedings have been extensively articulated in 
State's Motion for Summary Dismissal, as well as Petitioner's Post-Conviction Relief Petition. 
These facts are incorporated herein by reference. 
II. 
ARGUMENT 
A. Petitioner Has Not Raised a Material Issue of Fact as to Whether Petitioner's Trial 
and/or Appellate Counsel Rendered Ineffective Assistance of Counsel by Failing to 
Raise an Affirmative Defense and Request a Jury Instruction on the Defense of 
"Innocent Possession" or "Temporary Possession"1 
1 The State does not fully reiterate the appropriate standards ofreview of post-conviction claims of ineffective 
assistance of counsel, but incorporates the standards previously stated in the State's Motion for Summary Dismissal. 
1 
ORIGINAL 
The failure of trial or appellate counsel to raise a specific defense or request an instruction 
on the same does not necessarily render the counsel's assistance ineffective. For the Petitioner to 
prevail on a claim of ineffective assistance of counsel in post-conviction proceedings, the 
Petitioner must demonstrate that counsel's decision not to raise a defense and request 
corresponding jury instructions resulted from "inadequate preparation, ignorance of the relevant 
law or other shortcomings capable of objective review." Pratt v. State, 134 Idaho 581, 584 (2000). 
Here, Petitioner argues that trial and appellate counsel were ineffective for failing to raise 
a defense that is not recognized by Idaho statutory or case law, and remains a divided issue in most 
jurisdictions. Petitioner points to the Idaho Court of Appeals' sua sponte consideration during 
Petitioner's appeal of the defense of "innocent possession" in other jurisdictions to demonstrate 
the "potential willingness" of Idaho courts to accept this defense. However, most of the cases 
cited by the Idaho Court of Appeals reject application of the defense except in very limited 
circumstances. State of Idaho v. Troy Dwayne Payne, 2012 Unpublished Opinion No. 573 (Ct. 
App. 2012) (hereinafter "Opinion").2 Petitioner's trial counsel argued that Petitioner should be 
2 United States v. Jol,nson, 459 F.3d 990, 993 (91h Cir. 2006) ( declining to recognize the affirmative defense of 
"innocent possession" or "temporary possession" for a convicted felon in possession of a frrearm, noting that the 
statute criminalizing that behavior requires only general intent, and not that the felon possess the firearm for an 
unlawful purpose). People v. Hurtado, 54 Cal. Rptr.2d 853 (Cal Ct. App. 1996) (discussing the evolution of the 
"innocent possession" defense in California courts and comparing People v. Mijares [6 Cal.3d 415 (1971)], which found a "temporary possession" defense where defendant driver took a controlled substance from unstable passenger 
and immediately threw the substance out of the vehicle's window and contacted law enforcement, and People v. Cole [202 Cal.App.3d 1439 (1988)], which expanded the Mijares finding to focus more on the intent of the defendant than the amount of time the contraband was possessed. The Hurtado Court followed the narrower Mijares reading of 
"innocent possession."). Logan v. United States, 402 A.2d 822 (1979) (denying an "innocent possession" defense 
where defendant was charged with carrying a firearm without a license and testified that he took a frrearm from a family member who was exhibiting erratic behavior when his sole purpose was to secure the firearm and he had possessed the frrearm for five minutes. This Court focused on the general intent requirement of the offense.) . Commonwea/tl, v. Adkins, 31 S. W.3d 260 (Ky. 2011) (finding that an "innocent possession" defense is provided for by the Kentucky controlled substances statute). State v. Calvery, 5 P.3d 537 (Kan. Ct. App. 2000) (an "innocent possession" defense not recognized because such a defense was already included in affrrmative defense of justification 
or excuse). 
2 
permitted to testify to his motives in possessmg the methamphetamine, as well as the 
circumstances surrounding his acquisition and retention of the controlled substance. Petitioner 
ultimately testified at some length to these circumstances, noting that he wanted to "get it off the 
street" and "do the right thing" (Trial Transcript pp. 218, 198). He was permitted to testify that he 
had the methamphetamine in his possession for less than five minutes and he took the substance 
directly to an officer (Id at 221 ). Trial and appellate counsel did not render ineffective assistance 
by failing to request jury instructions on the defense of "innocent possession" or to argue that a 
jury instruction on the same should have been requested as this defense is unsettled in other 
jurisdictions and is not recognized in Idaho. The decision not to raise such a defense in the form 
of jury instructions did not result from a lack of preparation or ignorance of the relevant law. 
Petitioner argues that the affirmative defense of "innocent possession" serves important 
public policy reasons. The State concedes that some public policy considerations would be served 
by creating an exception of "innocent possession" in the controlled substances statute. However, 
it is equally true, that public policy considerations are often served by criminalizing possession 
itself. Many courts have noted that criminalizing possession often serves the important public 
policy concerns of protecting society, easing the heavy burden upon the state to prove a specific 
intent in a mere possession case, and discouraging perjury (given the ease with which an individual 
could claim he was merely possessing controlled substances for a short period of time to dispose 
of them or tum them over to law enforcement).3 
Even if this Court finds that trial and appellate counsel were deficient, this deficiency did 
not prejudice the Petitioner. Petitioner argues that he was prejudiced by counsel's alleged 
deficiency, and that the trial testimony regarding Petitioner's substance abuse issues and refusal to 
3 See, Johnson, 459 F.3d 990 at 994 (9th Cir. 2006); State v. Dolsby, 143 Idaho 352, 354 (Idaho. App. 2006); State v. 
Suter, 346 N.W.2d 372 (Minn.App. 1984). 
3 
cooperate with the police are "irrelevant to the outcome of the case." On the contrary, this 
testimony directly affects whether Petitioner was prejudiced by a failure to provide an "innocent 
possession" jury instruction. In order to demonstrate prejudice, the Petitioner "must show a 
reasonable probability that, but for attorney's deficient performance, the outcome of the trial would 
have been different." Dunlap III, 141 Idaho 50, 59 (2003). Here, Petitioner is required to show a 
reasonable probability that he would have been acquitted if the jury had received an instruction on 
"innocent possession." Whether Petitioner's account of the circumstances surrounding his 
acquisition of the methamphetamine is credible is certairJy relevant to whether the jury would 
have acquitted him. 
Given the testimony and facts in this case, no reasonable jury could have determined that 
the Petitioner innocently possessed the methamphetamine for the purpose of aiding law 
enforcement. Testimony throughout the trial demonstrated that the Petitioner went to the home of 
an off-duty officer late at night, that the officer believed him to be under the influence of 
methamphetamine, that Petitioner admitted to that officer that he had a "drug problem," and that 
he had been seen at homes belonging to individuals known by law enforcement to deliver 
controlled substances (Trial Transcript, pp. 110, 130, 137). Additionally, Petitioner failed to 
provide a description of the individual who gave him the methamphetamine, did not tell Captain 
Barclay how he came into possession of the substance, and could not definitively indicate how 
long he had possessed the methamphetamine prior to arriving at Captain Barclay's home. (Id. at 
113 and 220-21 ). These facts and testimony weigh strongly against an "innocent possession" or 
4 
"temporary possession" defense and make it highly unlikely a jury would have found that 
Petitioner's actions were justified by "innocent possession."4 
B. Petitioner Has Not Raised a Material Issue of Fact as to Whether Trial Counsel 
Rendered Ineffective Assistance of Counsel by Failing to Raise as an Affirmative 
Defense and Request a Jury Instruction the Defense of "Misfortune or Accident" 
Pursuant to Idaho Code § 18-201(3). 
The State is not bound in this proceeding by the comments made by the State's deputy 
attorney general on appeal (Respondent's Brief, pp. 10-11 ), and the doctrine of judicial estoppel 
should not be applied to the State's position in tl1is case. The doctrine of judicial estoppel is an 
equitable remedy designed to "protect the dignity of the judicial process," and may be invoked by 
a court at its discretion. Riley v. WR. Holdings, LLC, 143 Idaho 116 (2006), quoting Sword v. 
Sweet, 140 Idaho 242, 252 (2004). The purpose of judicial estoppel is to prevent a party from 
relying on one argument to prevail in one phase of a case, and then relying on a contrary argument 
to prevail in another phase. See, New Hampshire v. Maine, 532 U.S. 742(2001 ), Loomis v. Church, 
76 Idaho 87 (1954) (case establishing the doctrine of judicial estoppel in Idaho). 
Here, the State's deputy attorney general acknowledged that "circumstances such as that 
(sic) alleged by Payne, where an otherwise innocent person accidentally or unintentionally 
acquires possession of a controlled substance he or she does not want, falls within this statute." 
However, trial counsel did not preserve the issue for appeal, and the Court of Appeals determined 
that the question of whether the trial court should have given instructions on a "misfortune or 
accident defense" was not properly before the Court of Appeals. (Opinion, p. 6). The legal opinion 
of the attorney general as to whether the circumstances alleged by Petitioner required an instruction 
4 As previously argued in State's Motion to Strike Juror Junger's Affidavit, any statements by Juror Junger regarding 
the influence of the jury instructions upon her, or her fellow jurors', deliberations and verdict are wholly inappropriate 
and violate Idaho Rule of Evidence 606. The State will not reiterate its arguments herein. 
5 
be given as to the misfortune or accident defense related to an issue that was not properly before 
the Court. The State did not receive any advantage by conceding the issue on appeal, and the 
Court of Appeals did not rely upon, or even consider in its ruling, the State's position on that 
defense. The State is not bound by the deputy attorney general's legal opinion as to the 
applicability of the misfortune or accident defense to the circumstances alleged by Petitioner. 
Petitioner's trial counsel did not render ineffective assistance of counsel as the affirmative 
defense of misfortune or accident is not applicable to a violation ofldaho Code§ 37-2732(c)(l). 
Petitioner argues that the State erroneously relies on Dols by in its Motion for Summary Judgment. 
In doing so, Petitioner fails to acknowledge that Dols by is one of the only decisions in Idaho that 
interprets the statutory defense of misfortune or accident and issues guidance directly on point. 
The Court in Dolsby specifically considered the last section of LC.§ 18-201(3)6 in determining 
whether the defense applied to a felon in possession of a firearm where the actions and instructions 
of state officials induced the defendant to believe he could lawfully hunt with a muzzle loader. Id 
at 355. Though the Court of Appeals ultimately determined that the defendant was alleging 
"ignorance of the law," which was not a defense, the Court's discussion of LC. § 18-201(3) is 
instructive. The court in Dolsby repeatedly asserts that the defense of misfortune or accident is 
properly viewed as a proffer by a defendant that he lacks the requisite mental state to commit the 
charged offense. Id. at 354 (citing with approval People v. Gonzales, 74 Cal.App.4th 382). In 
other words, to prevail on a misfortune or accident defense, the defendant must present "evidence 
of an accident that would relieve him of criminal liability under the defined offense." Id at 354. 
5 State v. Dolsby, 143 Idaho 352 (Ct. App. 2006). 
6 
"Persons who committed the act or made the omission charged, through misfortune or by accident, when it 
appears that there was not evil design, intention or culpable negligence." LC. 18-201(3), emphasis added. 
6 
As previously discussed in the State's Motion for Summary Judgment, the Dols by court 
also cited State v. Suter with approval. In that case, the Minnesota court rejected application of an 
accident defense where the defendant intended to lawfully shoot a buck, but accidentally shot an 
antlerless deer without a permit. Though there was clearly evidence demonstrating that the 
defendant had no intention of committing the charged act, the Minnesota Court determined that 
the defined offense was a general intent crime, and for that reason the defense of misfortune or 
accident was inapplicable. See Suter, 346 N.W.2d 372 (Minn. App. 1984). The Idaho Court of 
Appeals in State v. Macias also briefly considered the accident defense, finding that an instruction 
on this defense was not required where the jury was properly instructed on the mental state required 
to find a defendant guilty of battery. See Macies, 142 Idaho 509 (Ct. App. 2005). This reasoning 
further demonstrates the interpretation of the accident defense in Idaho as one intended to defeat 
the mental state requirement of a charged offense. 
The language of LC. § 37-2732(c)(l) clearly criminalizes possession of a controlled 
substance, and does not make a distinction between transitory or extended possession. Idaho 
courts, in interpreting this statute, have determined that possession of a controlled substance is an 
offense requiring general intent, which is satisfied when the defendant knowingly performs the 
proscribed acts. See State v. Fox, 124 Idaho 924, 926 (1993). This offense requires only that the 
defendant knowingly possessed any amount of the charged controlled substances, and that the 
defendant knew it was a controlled substance. As the State is not required to prove any mental 
element beyond knowledge, the defense of accident or misfortune is not applicable. 
Even if Petitioner's trial counsel was deficient for failing to raise the defense of accident 
or misfortune, this deficiency did not prejudice the Petitioner. As previously stated, in order to 
show prejudice the Petitioner must demonstrate that there is a "reasonable probability" that, but 
7 
for the deficiency, the outcome would have been different. See Dunlap III at 59. The State 
discussed the facts and testimony presented at trial in its Motion for Summary Judgment and 
incorporates those arguments here. Petitioner's account of events, to which he was permitted to 
testify at trial, strains credulity. In order for the jury to have found that the accident or misfortune 
defense negated Petitioner's guilt, the jury would have had to accept many incredible facts: (1) 
that Petitioner was innocently driving when an individual known to him, but who he refused to 
identify, tossed a container of metharnphetarnine into his vehicle; (2) that Petitioner did not consent 
to possession of the metharnphetamine; (3) that Petitioner did not possess the methamphetarnine 
through any culpable conduct; and (4) that Petitioner secured the controlled substance with law 
enforcement as soon as possible. These facts are even more incredible in light of the testimony 
regarding the Petitioner's known substance use, association with individuals known to possess and 
deliver controlled substances, and unwillingness to cooperate with law enforcement. Given the 
testimony of the Petitioner and Captain Barclay at trial, it is highly unlikely the outcome would 
have been different even if the jury had been instructed on the defense of accident or misfortune. 
CONCLUSION 
The Court may properly grant a motion for summary dismissal of Petitioner's application 
for post-conviction relief if there exists no genuine issue of material fact and the moving party is 
entitled to judgment as a matter of law. See I.C. § 19-4906( c ). 7 The Court must view the facts in 
the light most favorable to the Petitioner, and determine whether the facts would entitle the 
Petitioner to relief if accepted as true. See Pratt v. State, 134 Idaho 581, 583, 6 P.3d 831 (2000), 
citingSaykhamchone v. State, 127 Idaho 319,321,900 P.2d 795, 797 (1995). There are no genuine 
7 State will not reiterate the standards for detennining whether there exists a genuine issue of material fact in a post-
conviction proceeding. State incorporates the standards set fort.h in its Motion for Summa.ry Dismissal. 
8 
issues of material fact related to Petitioner's ineffective assistance of counsel claims. Petitioner 
has not demonstrated that trial and appellate counsel's decision not to raise certain defenses 
resulted from a lack of preparation or ignorance of the relevant law, and cannot demonstrate a 
reasonable probability that the outcome of the trial would have been different had the jury been 
given the additional instructions Petitioner claims should have been requested. 
The State respectfully requests the Court summarily dismiss Petitioner's application for 
post-conviction relief. 
/. 1""" DATED This~ day of Ja..'luary 2014. 
KRISTINA SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
~e;';ic~ ~/~ 
Elmore County Deputy Prosecutor 
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(208) 322-4486 
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Hand Delivery 
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/' First Class Mail 
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~Email 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY DWAYNE PAYNE, 
"" ""' 
Petitioner, Case No. CV-2013-788 
ORDER FOR SUMMARY DISMISSAL 
STATE OF IDAHO, 
Respondent. 
This matter came before the court on Respondent's Motion for Summary Dismissal 
which was filed on October 17, 2013. The Petitioner, through counsel, filed an Objection to 
Motion for Summary Dismissal on December 27, 2013. The Respondent filed its response on 
January 13, 2014. 1 Neither party noticed the matter for hearing or requested oral argument in the 
motions or briefs. Therefore, pursuant to I.R.C.P. 7(b), the Court considered this matter upon the 
record. 
FACTS AND PROCEDURAL BACKGROUND 
The Court entered an Order of Judicial Notice on September 23, 2013. The Court took 
judicial notice of the Information filed in Elmore County CR-2009-6066 on February 12, 2010; 
the Judgment, Suspended Sentence, Order of Probation and Commitment filed on May 4, 2011; 
Notice of Appeal filed June 15, 2011; Transcript from jury trial; Transcript from continued 
sentencing hearing March 21, 2011; Transcript from sentencing hearing April 18, 2011; Letter 
from Erika Junger received by district court March 17, 2011; State v. Troy Dwayne Payne, 2012 
1 The Petitioner filed an Objection to and Motion to Strike State's Motion for Summary Dismissal on November 5, 2013. The state filed a response on November 19, 2013. The court entered an Order Denying Motion to Strike Motion for Summary Dismissal on December 3, 2013. 
ORDER FOR SUMMARY DISMISSAL 1 
Unpublished Opinion No. 573 (Ct. App. Aug. 2, 2012); and Remittitur issued on August 30, 
2012. The Court also considered the Petition for Post-Conviction Relief filed August 22, 2013, 
the Affidavit of Erika Junger filed August 22, 2013, and the Affidavit of Facts in Support of 
Petition for Post-Conviction Relief filed August 22, 2013. The Court also considered the 
Respondent's Answer filed September 16, 2013. 
The Petitioner was found guilty at a jury trial to Possessing a Controlled Substance, a 
felony pursuant to Idaho Code § 37-2732(c)(l). The Defendant was sentenced to three years 
fixed with four years indeterminate, for a total term not to exceed seven years' imprisonment. 
He was ordered to pay restitution of $100.00 for lab costs and also to pay court costs. He was 
given credit for zero days served prior to his sentencing. The term of imprison1nent was then 
suspended and the Defendant was placed on probation for seven years. A Judgment, Suspended 
Sentence, Order of Probation and Commitment was filed on May 4, 2011. 
Mr. Payne appealed and the conviction was affirmed in State v. Troy Dwayne Payne, 
2012 Unpublished Opinion No. 573 (Ct. App. 2012). Footnote 1 of that decision found that it is 
undisputed that Payne knew, or reasonably believed, that the substance he possessed was 
methamphetamine. Additionally, the appellate court held that possession of a controlled 
substance is a general intent crime2 and that the only mens rea requirement is that the person 
knew that he or she is in possession of the substance.3 Additionally, the Court of Appeals 
directly decided that the defenses of "innocent possession" or "temporary possession" have never 
been adopted or rejected by an Idaho appellate court.4 Then, following an analysis of the 
Defendant's claims on appeal that the defense of "misfortune or accident" under Idaho Code 
§ 18-201 (3) should apply and the appellate court noting that the issue was not preserved for 
appeal, the Court then opined that "the asserted error would be harmless because Payne's 
testimony on this subject was not ultimately excluded. An error is harmless, not necessitating 
reversal, if the reviewing court is able to declare beyond a reasonable doubt that the error did not 
contribute to the verdict."5 (citations omitted) A remittitur was issued August 30, 2012. 
2 State v. Fox, 124 Idaho 924,926,866 P.2d 181, 183(1993); State v. Dolsby, 143 Idaho 352,355, 145 P.3d 917,920 (Ct. App. 2006). 
3 State v. Troy Dwayne Payne, 2012 Unpublished Opinion No. 573 (Ct. App. 2012), at 4. 4 Id. at 5. 
5 Id. at 6. 
ORDER FOR SUMMARY DISMISSAL 2 
The Petitioner, through counsel, filed a Petition for Post-Conviction Relief on August 22, 
2013. The Petition alleges three claims: A) ineffective assistance of trial counsel by failing to 
raise an affirmative defense and request a jury instruction on "innocent possession" or 
"temporary possession"; B) in the alternative to A, ineffective assistance of appellate counsel by 
failing argue the jury should have been instructed on "innocent possession" or "temporary 
possession"; and C) ineffective assistance of trial counsel by failing to raise an affirmative 
defense and request a jury instruction on "misfortune or accident." The Petition was filed within 
one year of the first remittitur and is timely. 
LEGAL STANDARD 
The Uniform Post-Conviction Procedure Act, I.C. §§19-4901 tr,rough 19-4911, allows 
for individuals convicted and/or sentenced of a crime to petition the Court for relief. The statute 
allows relief in the following situations: the sentence is in violation of the constitution; the Court 
lacks jurisdiction; the sentence exceeds the maximum provided by law; there is evidence, not 
previously presented, requiring vacation of the sentence in the interest of justice; that the 
sentence has expired; the petitioner is innocent; and the sentence is subject to collateral attack. 
Summary disposition under LC. § 19-4906 is the "procedural equivalent of a summary judgment 
motion under I.R.C.P. 56." Pratt v. State, 134 Idaho 581, 583, 6 P.3d 831, 833 (2000); see also, 
Martinez v. State, 125 Idaho 844, 846, 875 P.2d 941, 943 (Ct.App. 1994). In "determining 
whether a motion for summary disposition is properly granted, the Court reviews the facts in a 
light most favorable to the petitioner and determines whether the facts would entitle petitioner to 
relief if accepted as true." Pratt, 134 Idaho at 583, 6 P.3d at 833. 
A petition for post-conviction relief is an entirely new proceeding and is civil in nature. 
It is distinct from the criminal action which led to conviction. Stuart v. State, 136 Idaho 490, 
494, 36 P.3d 1278, 1282 (2001); Peltier v. State, 119 Idaho 454,456, 808 P.2d 373, 375 (1991). 
Like a plaintiff in a civil action, a petitioner seeking post-conviction relief must bear the burden 
of proving the allegations upon which the petitioner for post-conviction relief is based by a 
preponderance of the evidence. I.C.R. 57(c); Grube v. State, 134 Idaho 24, 27, 995 P.2d 794, 797 
(2000). However, the pleadings of a post-conviction petition differ from those of a civil action, 
and that "[t]he application must contain much more than a short and plain statement of the 
claim." State v. Yakovac, 145 Idaho 437, 443, 180 P.2d 476,482 (2008) (quoting Goodwin, 138 
Idaho at 271, 61 P.3d at 628). 
ORDER FOR SUMMARY DISMISSAL 3 
Summary dismissal of a petition for post-conviction relief is appropriate if "the petitioner 
has not presented evidence establishing a prima facie case as to each element of the claims upon 
which the applicant bears the burden of proof." Pratt, 134 Idaho at 583, 6 P.3d at 833. A petition 
requires verification "with respect to facts within the personal knowledge of the applicant, and 
affidavits, records, or other evidence supporting its allegations must be attached, or the 
application must state why such supporting evidence is not included with the application." 
Goodwin v. State, 138 Idaho 269, 271, 61 P.3d 626, 628-29 (Ct.App.2002). The trial court must 
accept as true verified allegations of fact in the application or in supporting affidavits, no matter 
how incredible they may appear, unless they have been disproved by other evidence in the 
record. Dunlap v. State, 126 Idaho 901,909,894 P.2d 134, 142 (Ct. App. 1995). 
The elements of a claim of ineffective assistance of counsel are (1) that petitioner's trial 
counsel was deficient; and (2) that such deficiency prejudiced petitioner's case. Goodwin, 138 
Idaho at 272, 61 P.3d at 629; Pratt, 134 Idaho at 583, 6 P.3d at 833. To prove Petitioner's 
counsel was deficient, Petitioner has the burden of proving that his attorney's representation fell 
below an objective standard of reasonableness. Goodwin, supra (citing Aragon v. State, 114 
Idaho 758, 760, 760 P.2d 1174, 1176 (1988)). Proving such deficiency prejudiced Petitioner's 
case requires a showing of a "reasonable probability that, but for the attorney's deficient 
performance, the outcome of the trial would have been different." Goodwin, supra. To survive a 
motion for summary dismissal as to the petition, Petitioner must show that material facts exist as 
to each of the above elements. Pratt, 134 Idaho at 583, 6 P.3d at 833. 
At summary disposition of a post-conviction petition, affidavits must satisfy Idaho Rule 
of Civil Procedure which requires affidavits to be made upon personal knowledge setting forth 
facts that would be admissible at trial. Where petitioner's affidavits are based upon hearsay 
rather than personal knowledge, summary disposition without an evidentiary hearing is 
appropriate. Ivey v. State, 123 Idaho 77, 80-81, 844 P.2d 706, 709-10 (1992). Summary 
dismissal is appropriate where the record from the criminal action or other evidence conclusively 
disproves essential elements of the petitioner's claims. Follinus v. State, 127 Idaho 897, 900, 
908 P.2d 590, 593 (Ct. App. 1995). A material fact is one that has "some logical connection 
with the consequential facts" and, therefore, is determined by its legal theories presented by the 
parties. Yakovac, 145 Idaho at 444, 180 P .2d at 483. A petition which raises only questions of 
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law is suitable for disposition on the pleadings. Idaho Code § l 9-4906(b ); Miller v. State, 135 
Idaho 261,265, 16 P.3d 937, 941 (Ct. App. 2000). 
The Uniform Post-Conviction Procedure Act is not a substitute for an appeal from the 
sentence or conviction. "Any issue which could have been raised on direct appeal, but was not, 
is forfeited and may not be considered in post-conviction proceedings, unless it appears to the 
co_urt, on the basis of a substantial factual showing, by affidavit, deposition, or otherwise, that the 
asserted basis for relief raises a substantial doubt about the reliability of the finding of guilt and 
could not, in the exercise of due diligence, have been presented earlier." I. C. § 19-4901 (b ). 
ANALYSIS 
I. Matters considered on direct appeal. 
Idaho Code§ I9-490l(a)(4) allows claims when "there exists evidence of material facts, 
not previously presented and heard .... " (emphasis added). Idaho Code§ 19-4901(b) states that 
"[a]ny issue which could have been raised on direct appeal, but was not, is forfeited and may not 
be considered in post-conviction proceedings[.]" See also Watkins v. State, 101 Idaho 758, 759, 
620 P.2d 792, 794 (1980); Henderson v. State, 123 Idaho 138, 139, 844 P.2d 1388, 1389 
(Ct.App. 1992). Mr. Payne appealed and the conviction was affirmed in State v. Troy Dwayne 
Payne, 2012 Unpublished Opinion No. 573 (Ct. App. 2012). Footnote 1 of that decision found 
that it is undisputed that Payne knew, or reasonably believed, that the substance he possessed 
was metharnphetamine. Additionally, the appellate court held that possession of a controlled 
substance is a general intent crime6 and that the only mens rea requirement is that the person 
knew that he was in possession of the substance.7 Additionally, the Court of Appeals directly 
decided that the defenses of "innocent possession" or "temporary possession" have never been 
adopted or rejected by an Idaho appellate court.8 Then, following an analysis of the Defendant's 
claims on appeal that the defense of "misfortune or accident" under Idaho Code §18-201(3) 
should apply and the appellate court noting that the issue was not preserved for appeal, the Court 
then opined that "the asserted error would be harmless because Payne's testimony on this subject 
was not ultimately excluded. An error is harmless, not necessitating reversal, if the reviewing 
6 State v. Fox, 124 Idaho 924,926,866 P.2d 181, 183(1993); State v. Dolsby, 143 Idaho 352,355, 145 P.3d 917, 920 (Ct. App. 2006). 
7 State v. Troy Dwayne Payne, 2012 Unpublished Opinion No. 573 (Ct. App. 2012), at 4. 8 Id at 5. 
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court is able to declare beyond a reasonable doubt that the error did not contribute to the 
verdict."9 (citations omitted) A remittitur was issued August 30, 2012. 
A "convicted defendant may not simply relitigate the same factual questions in his 
application in virtually the same factual context already presented in a direct appeal." Gilpin-
Banuelos v. State, 127 Idaho 860, 863, 908 P.2d 162, 165 (Ct.App. 1995), citing Whitehawk v. 
State, 116 Idaho 831, 833, 780 P.2d 153, 155 (Ct.App. 1989). Pursuant to Knutsen v. State, 144 
Idaho 433, 438, 163 P.3d 222, 227 (Ct. App. 2007), 
Any issue which could have been raised on direct appeal, but was not is forfeited 
and may not be considered in post-conviction proceedings, unless it appears to the 
court, on the basis of a substantial factual showing by affidavit, deposition or 
otherwise, that the asserted basis for relief raises a substa.ritial doubt about the 
reliability of the finding of guilt and could not, in the exercise of due diligence, 
have been presented earlier. 
Although the Petitioner now frames the claims in this post-conviction petition as 
ineffective assistance of counsel, the appellate court's determinations in the direct appeal are still 
relevant to whether Petitioner's counsel was ineffective. 
II. Admissible evidence at summary disposition. 
The affidavit of Erika Junger states at paragraph 8 that "At least one other juror expressed 
similar beliefs as your affiant during deliberations." This is inadmissible hearsay. Where 
petitioner's affidavits are based upon hearsay rather than personal knowledge, they are not to be 
considered at summary disposition. Ivey v. State, 123 Idaho 77, 80-81, 844 P .2d 706, 709-10 
(1992). Therefore, this court has not considered that statement further. To the extent that the 
Petitioner's affidavit states the Petitioner's belief that he would have been acquitted if so 
instructed based on Ms. Junger's letter to the court, the court finds this statement conclusory. 
The court only considers this statement to the extent it is Petitioner's claim of prejudice. 
III. Ineffective assistance by trial and/or appellate counsel by failing to raise an 
affirmative defense and request a jury instruction on "innocent possession" 
or "temporary possession." 
The Petition alleges: A) ineffective assistance of trial counsel by failing to raise an 
affirmative defense and request a jury instruction on "innocent possession" or "temporary 
possession"; or B) in the alternative to A, ineffective assistance of appellate counsel by failing 
argue the jury should have been instructed on "innocent possession" or "temporary possession." 
9 Id at 6. 
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The Court of Appeals directly decided that the defenses of "innocent possession" or "temporary 
possession" have never been adopted or rejected by an Idaho appellate court. 10 In Yon v. State, 
124 Idaho 821, 822, 864 P.2d 659,660, the Court of Appeals noted "challenges to jury 
instructions normally may be raised on direct appeal, even where the objection or request was 
not raised below. Therefore, the propriety of jury instructions is not ordinarily a matter than can 
be asserted in an application for post-conviction relief." Yon went on to explain that both trial 
defense counsel and appellate counsel were the same so the trial court properly allowed the issue 
to be considered in a post-conviction case. There is no assertion in this case that trial defense 
counsel (Mr. Crawford) and appellate counsel were the same. Therefore, the issue of failure to 
request these jury instructions was heard and decided in the direct appeal and is not a matter that 
can be asserted in the application for post-conviction relief. The appellate court's recitation of 
"innocent possession" or "temporary possession" defenses in other states certainly did not rise to 
the level of establishing a legal standard in Idaho or a determination that trial counsel or 
appellate counsel had acted deficiently for not arguing for an expansion of the law in an Idaho 
case. A review of the pleadings and affidavits filed in this case, even when reviewed in the light 
most favorable to the Petitioner, have not created a material issue of fact of whether trial defense 
counsel or appellate counsel performance was deficient. Therefore, these allegations are 
summarily dismissed. 
IV. Ineffective assistance by trial counsel by failing to raise an affirmative 
defense and request a jury instruction on "misfortune or accident." 
The Petition also alleges: C) ineffective assistance of trial counsel by failing to raise an 
affirmative defense and request a jury instruction on "misfortune or accident." This court again 
points to Yon v. State, 124 Idaho 821, 822, 864 P.2d 659,660, where the Court of Appeals noted 
"Therefore, the propriety of jury instructions is not ordinarily a matter than can be asserted in an 
application for post-conviction relief." The Petitioner has not established that a material issue of 
fact exists that failing to request the instructions was a deficiency of counsel. The Petitioner's 
affidavit only states that "At no point did trial counsel suggest raising an affirmative defense 
pursuant to I.C. § 18-201(3) or a defense of 'innocent possession' or 'temporary possession"' in 
paragraph 11. The Petitioner then asserts his belief that he would have been acquitted if so 
instructed based on Ms. Junger's letter to the court. The Petitioner has still not shown a material 
10 Id. at 5. 
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issue of fact exists that counsel's performance in not requesting the instruction was deficient 
because it fell below an objective standard of reasonableness. Counsel for the Petitioner wants 
this court to presume deficient performance. In reading the decision on the direct appeal, this 
court wiU not make that presumption. The Petitioner is still required to show a material issue 
fact exists that counsel's performance was deficient. The Petitioner has not made that showing 
based upon what is filed for the court's consideration at the summary disposition. 
The court then adds that even if it was deficient, the conclusion of the Court of Appeals 
in the direct appeal that the failure of the court to instruct on the defense of "misfortune or 
accident" under Idaho Code § 18-201 (3), had such issue been preserved for appeal, was harmless 
error is res judicata and binding on this court The Court of Appeals concluded that the failure 
to instruct on misfortune or accident was harmless error as such, the Court of Appeals declared 
beyond a reasonable doubt that the error did not contribute to the verdict. Since the failure to 
instruct on misfortune or accident was harmless error, it establishes that Payne was not 
prejudiced by trial counsel's failure to request that instruction. While the Petitioner submitted the 
Affidavit of Junger which states she would have voted differently if instructed differently, the 
court notes that the jury was polled after the verdict was read and Erika Junger answered "yes," 
that it was her verdict of guilty. (Tr. p. 255). 
The Petitioner has not shown a material issue of fact exists as to whether counsel's 
performance was deficient or to whether the Petitioner was prejudiced by that deficient 
performance. For the foregoing reasons, Petitioner's claims of ineffective assistance of counsel 
are hereby DISMISSED. 
CONCLUSION 
Based on the reasoning set forth above, the court finds no purposes would be served by 
further proceedings on the Petition. This court DENIES an evidentiary hearing on any of the 
claims in the Petition, DISMISSES the Petition in its entirety, and enters judgment for the 
Respondent. 
AND IT IS SO ORDERED. 
Dated this 20th day of February, 2014. 
ORDER FOR SUMMARY DISMISSAL 
Lynn G. Norton 
District Judge 
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE . 
TROY DWAYNE PAYNE, 
Petitioner, 
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STATE OF IDAHO, 
Respondent. 
Case No. CV-2013-788 
FINAL JUDGMENT 
Based upon the Order for Summary Dismissal entered by the Court on February 20, 
2014, this court enters judgment on behalf of the Respondent and denies the Petition for Post-
Conviction Relief. 
Dated this _ZL4-day of February, 2014. 
Lynn~ 
District Judge 
RULE 54 CERTIFICATE 
With respect to the issues determined by the above judgment or order it is hereby CERTIFIED, in accordance with Rule 54, I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a final judgment and that the court has and does hereby direct that the above judgment or order shall be a final judgment upon which execution may issue and an appeal may be taken as provided byte Idaho Appellate Rules. 
Dated this _2d_.:. day of February, 2014. 
Lynn os~Jkd·ge 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY PAYNE, 
Petitioner-Appellant, 
V. 
STATE OF IDAHO, 
Respondent. 
Case No. CV-2013-788 
Judge Lynn Norton 
NOTICE OF APPEAL 
\ \ L 
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO; and, TO: THE CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Petitioner appeals against the above-named Respondent to the 
Idaho Supreme Court from the Order Summarily Dismissing Mr. Payne's Petition for Post 
Conviction Relief entered in the above-entitled action on the 25th day of February, 2014, the 
Honorable Lynn Norton, presiding. 
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2. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders under and pursuant to 
Idaho Appellate Rule, Rule 11 (a). 
3. A preliminary statement of the issues on appeal, which Mr. Payne intends to 
assert in the appeal, provided any such list of issues on appeal shall not prevent Mr. Payne from 
asserting other issues on appeal, is/are: 
a. Did the district court err in summarily dismissing the Mr. Payne's Petition 
for Post Conviction Relief? 
4. Clerk's Record. Mr. Payne requests the standard clerk's record pursuant to 
I.A.R. 28(b)(2). The appellant requests the following documents to be included in the clerk's 
record, in addition to those automatically included under I.A.R. 28(b )(2): 
a. Any exhibits, affidavits, objections, responses, briefs or memorandums, 
including all attachments or copies of transcripts, filed or lodged, by the 
state, the appellate, or the court in support of, or in opposition to, the 
dismissal of the Post-Conviction Petition; 
5. I certify: 
a. That a copy of this Amended Notice of Appeal has been served on the 
Court Reporter; 
b. That Mr. Payne 1s exempt from paying the estimated fee for the 
preparation of the record because the appellant is indigent. (Idaho Code 
§§ 31-3220, 31-3220A, Idaho Code§ 19-4904, I.A.R. 24(4)); 
c. That there is no appellate filing fee since this is an appeal in a post 
conviction case (Idaho Code §§ 31-3220, 31-3220A, I.A.R. 23(a)(l O)); 
d. (That arrangements have been made with Elmore County who will be 
responsible for paying for the reporter's transcript, as the client is indigent, 
LC.§§ 31-3220, 31-3220A, I.A.R. 24(h)); 
e. That service has been made upon all parties required to be served pursuant 
to I.A.R 20. 
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DATED this L day of March, 2014. 
BRADY LAW, CHARTERED 
By:Eric~~ 
Attorney for Petitioner-Appellant 
Troy Payne 
CERTIFICATE OF SERVICE 
7' I HEREBY CERTIFY that on the _L day of March, 2014, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
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Facsimile Transmission 
Federal Express 
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BRADYLAW,CHARTERED 
Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
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OF THE COURT 
DEPOT~~ 
Attorneys for Petitioner-Defendant, Troy Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY PAYNE, 
Petitioner-Appellant, 
V. 
ST A TE OF IDAHO, 
Respondent. 
Case No. CV-2013-788 
Judge Lynn Norton 
MOTION TO WITHDRAW AS 
COUNSEL OF RECORD AND 
APPOINT STATE APPELLATE 
PUBLIC DEFENDER 
lr~AL 
COMES NOW, the above named Petitioner, by and through his attorneys of record, and 
pursuant to Idaho Rules of Civil Procedure, Rule 11 (b )(2) and Idaho Criminal Rule 44.1, hereby 
moves this Court for an Order granting them leave to withdraw as attorneys of record for Troy 
Payne, the above named Petitioner and appointing the State Appellate Public Defender. 
Petitioner pursuant to Idaho Criminal Rule 54.7, Idaho Appellate Rules 24(h) and 27(£), 
Idaho Code § 19-852(a)(2), § I9-852(c), and Idaho Code § 31-3220, hereby makes his 
application to the Court to proceed in forma pauperis with his appeal in this matter relative to 
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costs and fees necessary to prosecute his Appeal, such as the cost of the Clerk's Record on 
Appeal. This motion is based upon the affidavits filed herewith. 
DATED this L day of March, 2014. 
BRADY LAW, CHARTERED 
By: Eric~e&Zf= 
Attorney for Troy Payne 
Petitioner-Appellant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the f¥jl.: day of February, 2014, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190S.4thE. 
Mountain Home, ID 83647 
[x] 
[ ] 
[] 
[ ] 
[ ] 
[ ] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
Eric D.Frede&ben 
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Michael G. Brady, ISB #1293 
Eric D. Fredericksen, ISB #6555 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
TELEPHONE: (208) 345-8400 
FACSIMILE: (208) 322-4486 
Attorneys for Petitioner-Appellant, Troy Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY PAYNE, 
Petitioner-Appellant, 
V. 
ST A TE OF IDAHO, 
Respondent. 
ST ATE OF IDAHO ) 
: ss. 
County of Ada ) 
Case No. CV-2013-788 
Judge Lynn Norton 
AFFIDAVIT OF TROY PAYNE 
IGl~~AL 
TROY PAYNE, the Petitioner herein, being first duly sworn upon oath, deposes and 
says: 
1. Your Affiant makes this statement in the above-captioned case, for the reason that 
he is a needy person as evidenced by the following facts concerning his inability to pay for fees 
and costs necessary for his appeal in this matter. 
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2. Your Affiant understands that false statements in this Affidavit may subject him 
to the penalties for perjury pursuant to Idaho Code § 18-5409, which include imprisonment the 
state prison for not less than one ( 1) nor more than fourteen ( 14) years. 
3. Your Affiant is unable to pay the fees and costs necessary for the Clerk's Record 
or the Reporter's Transcript in this matter or other costs associated therewith. In order to retain 
counsel herein, your affiant has been making payments to retained counsel. To date, you affiant 
is in significant arrears to private counsel. Your Affiant verifies that the statements made in this 
Affidavit are true and correct. 
4. Your Affiant's name is Troy Dewayne Payne. 
5. Your .Affiant is currently 50 years of age. 
6. Your Affiant is currently employed Bob's Carpet. Said job is full-time job when 
work is available and only pays $10.00 an hour. 
7. After costs of housing rent, cost of supervision, fines, fees, and minimal groceries, 
your affiant will have little or if any funds available at the end of the month. 
8. Your Affiant does not own any real property or have any equity in any real 
property. 
9. This matter is an appeal from the denial of Your Affiant's Petition for Post 
Conviction Relief. 
10. Your Affiant believes he has a good and valid appeal in the above-captioned case 
and is entitled to the redress requested therein. 
11. Your Affiant has already been deemed indigent in the underlying criminal matter 
and the appeal resulting there from in S.C. Docket No. 38918. 
12. Your Affiant is unable to pay the court costs. Your Affiant verifies that the 
statements made in this Affidavit are true and correct. 
Further your affiant sayeth naught. 
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SUBSCRIBED AND SWORN to before me this /lf;/i day of March, 2014. 
Residing at /J , Idaho 
My Commiss
1
ion Expires: II J fJ J JI"¥ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the~ day of March, 2014, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
manner: 
Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
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[x] 
[ ] 
[ ] 
[ ] 
[ ] 
[ ] 
U.S. Mail, Postage Prepaid 
Express Mail 
Hand Delivery 
Facsimile Transmission 
Federal Express 
Electronic Mail 
Eric 6~dericksen 
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Attorneys. for Petitioner-Appellant, Troy Payne 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
TROY PAYNE, 
Case No. CV-2013-788 
Judge Lynn Norton 
Petitioner-Appellant, 
V. 
STATE OF IDAHO, 
ORDER ALLOWING COUNSEL TO 
WITHDRAW AND APPOINTING 
STATE APPELLATE PUBLIC 
DEFENDER 
Respondent. 
This Court, having reviewed Defendant's Motion to Withdraw and Appoint the State upo~ a s}\o I.U in e -th a-1 ..fN. . pe-h1'lehte,... i s pN> st.< r'l" ph ve.. Vo\ Appellate Public Defender and fef other goos eat1:se eeittg stt8'v'm; ,nd,~.J. ptu-suahf lb/(; /q-85~ 
IT IS HEREBY ORDERED that the Motion to Withdraw and Appoint the State 
Appellate Public Defender is hereby GRANTED. 
IT IS SO ORDERED this day ~ly, 2014. 
Honora~on 
District Judge 
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I HEREBY CERTIFY that on the \~~ay of July, 2014, I caused a true and correct 
copy of the foregoing document to be served upon the following person(s) in the following 
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Elmore County Prosecutor's Office 
Elmore County Courthouse 
190 S. 4th E. 
Mountain Home, ID 83647 
Eric D. Fredericksen 
BRADY LAW, CHARTERED 
St. Mary's Crossing 
2537 W. State Street, Suite 200 
Boise, ID 83702 
Idaho State Appellate Public Defender 
3050 W. Lake Harbor Lane, Suite 100 
Boise, ID 83702 
Fax: (208) 334-2985 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
STATE OF IDAHO, 
Plaintiff/Respondent, 
vs. 
TROY PAYNE, 
Defendant/Appellant. 
Supreme Court 
Case No. 42858 
CLERK'S CERTIFICATE 
I, Barbara Steele, Clerk of the District Court of the Fourth 
Judicial District of the State of Idaho, in and for the County of 
Elmore, do hereby certify that the foregoing Record in this cause was 
compiled and bound under my direction and is a true, correct and 
complete record of the pleadings and documents requested by Appellate 
Rule 28. 
I further certify that all exhibits, offered or admitted in the 
above entitled cause, see Clerk's Certificate of Exhibits, will be duly 
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